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202S  DISTRICT  COURT  OF  THE  UNITED  STATES 

DISTRICT  OF  COLUMBIA 
_ DIVISION 

Commissioner’s  Docket  No.  11 
Case  No.  5095 

United  States  of  America 
v 

Henry  L.  Peckham,  Jr. 

Defts.  Exhibit  No.  1C 
Affidavit  for  Search  Warrant 

Before  Cyril  S.  Lawrence,  Municipal  Center,  Washing¬ 
ton,  I).  C.,  the  undersigned  being  duly  sworn  deposes  and 
says : 

That  he  is  positive1  that  on  the  premises  known  as  640 
Princeton  Place,  N.W.,  Washington,  in  the  District  of  Co¬ 
lumbia,  there  is  now  being  concealed  certain  property, 
namely  a  Speculum,  Probe,  Hypodermic  Syringe,  a  Com¬ 
pound  Mixture,  and  any  other  instruments  used  in  perform¬ 
ing  abortions  and  any  record  pertaining  to  Mary  Lee  Ott. 
The  facts  to  sustain  this  are  as  set  forth  in  the  affidavits  at¬ 
tached  hereto  and  made  a  part  hereof  which  are  in  violation 
of  D.  C.  Code  Title  22,  Section  201,  and  they  being  necessary 
and  material  evidence  in  a  criminal  action  against  Henry  L. 
Peckham,  Jr. 

And  that  the  facts  tending  to  establish  the  foregoing 
grounds  for  issuance  of  a  Search  Warrant  are  as  follows: 
See  the  affidavits  attached  hereto  and  made  a  part  hereof. 

Emmett  R.  Waters, 

Pet.  Det.  Homicide, 

Sqd.,  M.P.D.C. 

Sworn  to  before  me,  and  subscribed  in  my  presence, 
Feb.  23,  1952. 

Cyril  S.  Lawrence 
United  States  Commissioner . 
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Defts.  Exhibit  No.  1 A 


Application  for  United  Stales  Commissioner's  Search  Warrant. 

For  premises  640  Princeton  Place,  N.W.,  Washington, 
P.  C.,  occupied  by  Henry  L.  Peckham,  Jr. 

Mary  Lee  Ott,  white,  female,  of  3009  Que  Street,  N;W., 
states  that  on  January  18th,  1952,  in  premises  640  Princeton 
Place,  N.W.,  Washington,  D.  C.,  Henry  L.  Peckham  Jr.  per¬ 
formed  a  criminal  abortion  on  her,  using  a  speculum,  probe, 
hypodermic  syringe,  a  compound  mixed  by  him  in  a  bowl, 
and  other  instruments  unknown  to  her.  Mary  Lee  Ott 
further  states  that  she  was  pregnant  at  the  time  Henry  L. 
Peckham  Jr.  performed  this  criminal  abortion  on  her,  and 
that  as  a  result  of  this  she  did  abort,  while  confined  to  Mt. 
Alto  Hospital,  as  a  result  of  this  criminal  abortion. 

From  the  statement  of  Mary  Lee  Ott  and  other  reliable  in¬ 
formation,  I  am  positive  the  above  named  instruments  and 
mixed  compound  are  now  secreted  in  premises  640  Prince¬ 
ton  Place,  N.W.,  Washington,  D.  C.,  these  premises  occupied 
bv  Henrv  L.  Peckham  Jr.,  and  are  instruments  for  immoral 
use.  The  said  administration,  operation  or  criminal  abor¬ 
tion  not  being  necessary  to  preserve  her  life  or  health. 

Emmett  R.  Waters, 

Prec’t.  Pet.  Homicide  Squad, 
Metropolitan  Police  Dept.,  ; 
Washington,  P.  C. 

Subscribed  and  sworn  to  before  me  this  23rd  day  of  Feb¬ 
ruary  1952. 

Cyril  S.  Lawrence 

United  States  Commissioner 
for  the  District  of  Columbia. 

Issued  S.  W.  day  or  night 
[Initials  illegible] 
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Defts.  Exhibit  No.  IB 

RE :  Abortion  performed  by 
Henry  L.  Peckham  Jr.,  M.D. 

MT.  ALTO  HOSPITAL 
WARD  E-3 

January  23, 1952 — 11 :20  AM 

Statement  of:  Mary  Milicent  Ott,  White,  Female,  24  years, 
3009  Que  Street,  N.W. 

It  was  in  February,  1951  that  George  A.  Christenson  and 
I  started  living  together  as  man  and  wife.  We  had  been 
going  together  previously.  I  was  pregnant  at  this  time  when 
we  took  an  efficiency  apartment  at  2415  Penna.  Ave.,  N.W. 
My  divorce  was  not  final  and  George  had  not  obtained  his 
divorce.  So  we  finally  decided  the  only  way  was  to  have 
an  abortion.  It  was  some  time  after  we  moved  to  the  Penna. 
Ave.  address  that  George  phoned  Dr.  Peckham.  George  went 
to  see  the  doctor  once  by  himself,  because  Dr.  Peckham 
wouldn ’t  say  anything  over  the  phone.  Dr.  Peckham  quoted 
George  a  price  of  $350.  to  do  the  abortion.  It  was  about  a 
week  after  this  that  I  went  with  George  to  see  Dr.  Peckham 
at  his  office  at  640  Princeton  Place,  N.W.  Dr.  Peckham  left 
George  upstairs  and  took  me  down  stairs,  where  he  exam¬ 
ined  me  and  told  me  that  there  would  be  two  ways  of  doing 
the  abortion.  He  suggested  that  two  or  three  weeks  would 
be  the  proper  time.  When  we  returned  upstairs  he  discussed 
the  price  with  both  George  and  I.  I’m  not  sure  but  I  think 
the  price  quoted  was  $300.  We  didn’t  contact  Dr.  Peckham 
until  we  had  the  money.  We  weren’t  able  to  save  the  money 
due  to  debts  etc.  so  T  called  Dr.  Peckham  and  told  him 
that  George  had  left  me  alone  and  asked  him  if  he  could 
do  it  for  any  less.  He  agreed  to  do  the  abortion  for  $150. 
The  day  I  went  to  Dr.  Peckham ’s  office  for  the  abortion, 
George  accompanied  me  in  a  taxi.  George  waited  for  me  in 
a  bar  on  Georgia  Avenue,  while  I  continued  on  to  the  office. 
When  T  got  there  T  only  had  a  $100.  He  said  he  couldn’t  do 


it  for  that  but  finally  consented  to  perform  the  abortion  for 
the  $100.  and  I  would  pay  him  $50.  later  on.  I  have  neyer 
paid  this  $50.  I  paid  Dr.  Peckham  the  $100.  downstairs  in 
bis  office.  He  didn’t  have  me  completely  disrobe,  just  par¬ 
tially  and  1  got  on  the  examination  table  which  is  in  the 
basement  of  his  house.  There  was  a  regular  examining  table, 
covered  with  brown  leather,  a  table  with  a  sterilizer  on  it. 
The  basement  wasn’t  very  well  or  completely  furnished.  As 
I  lay  on  the  table  he  inserted  an  instrument  into  my  vagina 
and  apparently  made  adjustments  by  a  screw  on  same.  He 
also  injected  some  substance  into  me,  using  a  hypodermic 
needle.  This  took  about  fifteen  minutes.  He  said  that  I 
couldn’t  stay  in  a  rooming  house’or  anything  like  that,  but 
I  should  go  to  a  big  hotel.  He  said  for  me  to  take  scissors 
and  something  plastic  or  oil  cloth  to  put  under  me.  He  said 
tiiat  nothing  would  happen  for  about  six  hours.  He  was  go¬ 
ing  to  call  me  the  next  morning,  but  in  the  meantime  if  any¬ 
thing  happened  I  was  supposed  to  call  him.  I  don’t  recall 
now  what  his  exact  phone  number  was,  I  looked  it  up  each 
time  I  called  him.  I  had  told  him  that  I  was  going  to  the 
Raleigh  Hotel.  After  1  left  Dr.  Peckham ’s  I  met  Geotge 
at  the  Miami  Bar,  then  we  took  a  cab  to  the  Raleigh  Hotel, 
but  being  unable  to  obtain  a  room  there  we  went  to  the 
Harrington  Hotel.  George  registered  for  the  two  of  us  as 
Mr.  and  Mrs.  G.  A.  Ott  and  listed  an  out  of  town  address  as 
had  been  suggested  by  Dr.  Peckham.  After  we  had  been 
there  about  half  an  hour,  I  phoned  Dr.  Peckham  and  told 
him  that  there  had  been  a  mix  up  and  gave  him  the  room 
number  we  were  occupying  at  the  Harrington.  I  don’t 
recall  the  exact  room  number  but  I  recall  it  was  on  the 
fourth  floor.  I  knew  nothing  would  happen  for  a  while  so 
we  went  to  a  movie,  and  toward  the  end  of  the  movie  T 
started  to  get  cramps.  We  went  back  to  the  hotel  and  I  went 
to  bed.  This  must  have  been  about  9:00  o’clock.  It  was 
about  5:30  p.m.,  when  Dr.  Peckham  performed  the  abor¬ 
tion.  The  cramps  were  mild  for  a  while  then  they  got  mdre 
severe  around  11 :00  or  12 :00  o’clock.  It  was  early  morning 
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around  1:00  or  2:00  o’clock  that  I  passed  the  fetus  in  the 
bathroom.  I  was  having  quite  a  bit  of  trouble,  the  after 
birth  did  not  pass,  1  went  back  to  bed.  Then  I  was  in  worse 
pain  so  1  took  a  sleeping  pill.  That  didn’t  help  much.  George 
slept  for  a  little  while  and  he  helped  clean  off  the  blood  and 
clots  from  my  person,  because  I  couldn’t  get  out  of 
2031  bed.  It  was  getting  well  toward  morning  then.  Dr. 

Peckham  called,  J  answered  the  phone  and  I  told  him  in 
his  code  “no  I’m  still  cooking”  meaning  that  I  still  had  not 
passed  the  after  birth.  I  passed  the  after  birth  sometime  in 
the  early  morning  hours  and  when  he  called  again  I  told  him 
in  his  code  “every  tiling  is  fine  and  dandy”.  He  said  he 
would  be  right  over.  I  got  George  to  leave,  he  waited  in  the 
lobby.  George  told  me  later  that  he  almost  bumped  into 
Dr.  Peckham  in  the  lobby  of  the  hotel.  Dr.  Peckham  came 
to  the  hotel  room,  he  had  his  instruments  in  a  regular  doc¬ 
tor's  bag.  1  was  still  in  a  great  deal  of  pain.  I  was  dressed 
in  a  night  gown,  I  was  in  bed,  and  the  door  was  unlocked. 
He  examined  me  as  1  lay  on  the  bed  and  removed  whatever 
else  remained  in  me.  This  was  on  a  weekend.  He  told  me 
to  come  to  his  office  the  first  part  of  the  following  week 
and  he  would  do  a  “D  &  C”  and  remove  whatever  else  re¬ 
mained  in  me.  He  cleaned  me  off  and  also  cleaned  the  oil 
cloth  that  T  had  under  me.  He  told  me  that  I  could  prob¬ 
ably  leave  the  hotel  in  a  few  hours.  He  was  mad  at  me  for 
taking  the  sleeping  pill.  He  refused  to  give  me  any  sedation 
at  all,  but  while  I  was  in  his  office  just  before  the  abortion 
he  gave  me  a  shot  of  penicillin.  He  left  and  George  came 
back  to  the  room  after  a  few  minutes.  We  stayed  in  the  hotel 
room  for  a  few  more  hours,  then  checked  out.  We  went  to 
our  home.  The  following  Monday  I  went  to  Dr.  Peckham ’s 
office  and  he  made  another  examination.  I  don’t  know  what 
he  was  doing  but  it  felt  as  if  he  was  pulling  out  my  own 
flesh.  He  said  he  was  taking  out  tissue  that  was  left.  I 
meant  to  tell  you  that  when  we  left  the  Miami  Grill  we  took 
a  streetcar  down  town  instead  of  a  taxi  as  I  already  said. 
T  have  not  seen  or  contacted  Dr.  Peckham  since  that  time 
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until  Wednesday,  January  9th,  1952.  I  was  again  pregnant, 
not  quite  three  months,  when  I  phoned  him  for  an  appoint¬ 
ment,  for  that  same  night  at  his  office  640  Princeton  Place, 
N.W.  I  got  there  about  5 :00  P.M.  He  had  another  woman 
there,  so  I  waited  upstairs,  about  fifteen  minutes.  J  She 
came  upstairs,  I  didn’t  see  her  face  and  he  told  her  to  come 
back  on  some  day.  1  went  downstairs  with  him.  IIo  had 
moved  everything  to  the  rear  of  the  basement.  He  has  a 
room  arranged  in  the  back  equipped  with  cabinets;  and 
everything  just  like  a  regular  office.  I  didn’t  notice  what 
was  in  the  front  of  the  basement  but  there  is  a  small  door 
leading  to  the  rear  room.  He  said  “what’s  your  trouble”. 
He  said  he  recognized  me.  I  said  yes  it  was  last  spring  at 
the  Raleigh,  but  it  was  the  Harrington.  I  told  him  I  wasn’t 
very  far  along  this  time.  He  said  alright  it  will  be  over  in 
ten  minutes.  He  examined  me,  I  didn’t  want  him  to  because 
I  didn’t  think  it  was  necessary.  He  hurt  me  and  said  “If 
that  hurts,  it’s  really  going  to  hurt  when  I  do  it  and  you 
will  just  have  to  set  your  mind  to  it  as  it  will  only  last  ten 
minutes”.  He  told  me  that  he  would  settle  for  $150.00  after 
I  told  him  that  he  had  charged  me  that  before  and  that  I 
had  a  daughter  to  care  for.  He  told  be  to  come  back  that 
Fridav  and  to  trv  to  get  there  before  5:00  P.M.  I  didn’t 
go  back  on  January  11th,  nor  did  I  call  him  because  I 
couldn’t  raise  the  money.  My  pay  day  came  on  January 
16th  so  T  took  $50.00  out  of  my  pay  and  borrowed  $100.  from 
a  girl  friend,  I  would  rather  not  give  her  name.  It  was  the 
same  afternoon  that  T  called  Dr.  Peckham  and  made  an 
appointment  for  January  18th.  I  went  to  his  office  about 
5:00  P.M.,  on  January  18th,  1952,  there  was  a  woman  down¬ 
stairs  and  a  man  upstairs  when  I  got  there.  I  just  rang  the 
bell  and  opened  the  door  and  went  in.  The  door  was  un¬ 
locked.  T  waited  about  twenty  minutes  and  he  came  upstairs 
with  this  girl.  I  heard  a  noise  while  I  was  waiting  and  then 
ho  and  the  man  and  the  girl  went  outside  the  door.  He 
rushed  her  out  the  door  and  said  something  to  her.  I 
couldn’t  understand  what  it  was.  He  returned  and  I  went 
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downstairs  with  him  and  he  asked  me  for  the  money.  I 

forgot  to  tell  you  that  I  was  at  his  office  on  January  17th, 

with  the  money,  when  I  told  him  that  I  was  three  months 

pregnant  he  told  me  I  would  have  to  take  a  hotel  room,  so  I 

told  him  I  wouldn’t  take  any  leave,  so  he  would  have  to  do 

it  on  Friday  the  18th.  I  called  the  Raleigh  on  Thursday 

night,  after  I  left  his  office  and  reserved  a  room  for  Friday. 

After  1  gave  him  $150.  he  said  is  this  what  we  settled  for. 

T  said  yes,  I  was  the  one  that  had  the  little  girl,  and  he  said 

get  ready.  I  just  took  off  my  pants  and  got  on  the  table.  He 

put  that  gadget  in  (dilator)  and  pulled  up  a  stand  with  some 

instruments  on  it.  He  sat  on  a  stool.  He  put  something  in 

that  burned.  He  said  it  was  alcohol.  Then  it  seemed 

2032  to  me  that  he  probed  around  in  three  different  places. 

He  didn’t  do  that  before.  I  asked  him  about  it  and 

he  said  it  was  the  same  wav  he  did  it  before.  Then  he  left 

•/ 

me  there  and  went  around  the  corner  to  where  he  used  to 
have  the  sterilizer.  He  had  this  mixture  stirring.  At  this 
time  T  recognized  it  as  the  same  sound  I  had  heard  while 
upstairs — the  stirring  of  the  mixture.  He  said  well  this  is 
going  to  take  about  ten  minutes  for  this  to  be  injected. 
Every  time  he  touched  me  he  would  hurt  me.  It  felt  like 
he  was  pulling  down  on  something.  Again  I  told  him  I  was 
wondering  what  he  was  doing  because  it  wasn’t  the  same  as 
before.  He  said  “well  it  will  all  be  over  in  a  minute”.  What¬ 
ever  it  was  that  he  injected  into  me  gave  me  sharp  burn¬ 
ing  pain.  He  had  a  hypodermic  syringe  with  a  long  needle. 
He  told  me  he  was  through,  not  to  move.  He  came  back 
to  wipe  up  all  the  blood,  that  scared  me.  T  asked  him  why 
1  was  bleeding  this  time,  because  the  last  time  there  hadn ’t 
been  any  blood  at  all.  He  said  well  I  will  put  some  cotton 
in  there  until  I  could  get  to  the  hotel.  T  started  to  get  cramps 
right  then.  I  don’t  think  he  believed  me  about  having 
cramps  that  soon.  He  said  I  was  imagining  them.  I  felt 
miserable  and  he  hurried  me  out  the  door  after  I  had  re¬ 
placed  my  clothing.  T  walked  two  blocks  and  got  a  cab  on 
('icorgia  Avenue.  T  kept  feeling  worse.  The  cab  driver 
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noticed  there  was  something  wrong  with  me  and  asked  me 
if  I  wanted  the  window  open  and  what  was  the  matter 
with  me.  I  told  him  it  was  nothing  just  some  cramps.  He 
drove  me  right  to  the  Raleigh  Hotel.  I  registered  and  went 
to  the  room  assigned  me,  #1036.  I  felt  so  had  and  was 
scared,  I  was  alone.  1  had  told  Bill  Jones  to  call  me  at  the 
Raleigh  that  night.  I  spent  the  next  forty-five  minutes  in 
the  bath  room,  bleeding,  part  of  the  cotton  came  out.  Bill 
called  in  a  little  while  and  1  told  him  I  felt  very  bad  and 
to  come  right  up.  When  he  came  up  I  told  him  I  had  gone 
to  the  doctor,  I  don’t  remember  whether  I  mentioned  Peck- 
ham’s  name  or  not.  The  pain  got  so  bad  that  I  finally  called 
Dr.  Paul  Bender  at  Mt.  Alto  Hospital  and  told  him  I  was 
having  a  miscarriage.  I  called  the  admission  desk  after 
this  and  told  them  I  was  having  a  miscarriage,  they  said 
thev  couldn’t  send  an  ambulance  without  a  doctors  order, 
that  I  would  have  to  take  a  cab  over.  I  couldn’t  stand  the 
pain  any  longer  so  I  told  Bill  to  send  the  hotel  key  back  by 
mail  and  check  out  with  them  later.  We  got  a  cab  in  front 
of  the  hotel  and  Bill  came  to  the  hospital  with  me.  I  was 
admitted  to  the  hospital  and  it  was  sometime  later  that  I 
told  Dr.  Kilpatrick  the  truth  about  this  abortion.  I  forgot  to 
tell  you  that  Dr.  Peekham  told  me  on  this  my  last  visit  to 
him  that  it  wouldn’t  be  necessary  for  me  to  go  to  a  hotel 
as  he  had  a  woman  that  had  a  rooming  house  and  she  would 
take  care  of  me.  He  didn’t  give  me  the  name  or  address. 

The  man  responsible  for  my  first  described  pregnancy 
was  George  Aaron  Christenson,  now  confined  to  the  D.  C. 
Jail. 

The  man  responsible  for  my  second  described  pregnancy 
was  William  E.  Jones,  HM3  c,  U.  S.  Navy. 

Wary  Lee  Ott. 

T,  Mary  Lee  Ott,  swear  to  the  above  statement 

Mary  Lee  Ott 
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Witnesses : 

John  T.  Kilpatrick 
John  L.  Sullivan 
Emmett  R.  Waters 

1/23/52  Eddie  Wolfe, 

Notary  Public 
Washington,  D.  C. 

My  Commission  Expires  1/23/51 

Subscribed  and  sworn  to  before  me  this  23rd  day  of  Feb¬ 
ruary  1952. 

Mary  Lee  Ott 
Cyril  S.  Lawrence 

U.  S.  Commissioner  for  D.  C. 

(Original) 
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2033 

UNITED  STATES  DISTRICT  COURT 
FOR  THE 

DISTRICT  OF  COLUMBIA 

Commissioner’s  Docket  No.  11 
Case  No.  5095 

United  States  of  America 
v 

Henry  L.  Peckham,  Jr. 

Defts.  Exhibit  No.  1 

Search  Warrant 

To  Det.  Sgt.  John  L.  Sullivan,  a  member  of  the  -!V{etro- 
politan  Police  F orce,  District  of  Columbia. 

Affidavit  having  been  made  before  me  by  Pet.  Det:  Em¬ 
mett  R.  Waters,  Homicide  Sqd.,  M.P.D.C.  and  Mary  Lee  Ott 
that  he  is  positive1  that  on  the  premises  known  as  640 
Princeton  Place,  N.W.,  Washington,  in  the  District  of  Co¬ 
lumbia  there  is  now  being  concealed  certain  property,  name¬ 
ly  a  Speculum,  Probe,  Hypodermic  Syringe,  a  Compound 
Mixture,  and  any  other  instruments  used  in  performing 
abortions  and  any  record  pertaining  to  Mary  Lee  Ott.  The 
facts  to  sustain  this  are  as  set  forth  in  the  affidavits  attached 
hereto  and  made  a  part  hereof  which  are  in  violation  of 
D.  C.  Code  Title  22.  Section  201,  and  thev  being  necessary 
and  material  evidence  in  a  criminal  action  against  Henry 
L.  Peckham,  Jr.,  and  as  T  am  satisfied  that  there  is  prob¬ 
able  cause  to  believe  that  the  property  so  described  is  be¬ 
ing  concealed  on  the  premises  above  described  and  that 
the  foregoing  grounds  for  application  for  issuance  of  the 
search  warrant  exist. 

You  are  hereby  commanded  to  search  forthwith  the  place 
named  for  the  property  specified,  serving  this  warrant  and 
making  the  search  (at  any  time  in  the  day  or  night1)  and 
if  the  property  be  found  there  to  seize  it,  leaving  a  copy  of 
this  warrant  and  a  receipt  for  the  property  taken,  and  pre¬ 
pare  a  written  inventory  of  the  property  seized  and  return 
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this  warrant  and  bring  the  property  before  me  within  ten 
days  of  this  date,  as  required  by  law. 

Dated  this  23rd  day  of  Feb.,  1952 

Cyril  S.  Lawrence 
U.  S.  Commissioner. 


2034  RETURN 

I  received  the  attached  search  warrant  February  26, 
1952,  and  have  executed  it  as  follows: 

On  Feb.  26th,  1952  at  5:45  o’clock  P.M.,  I  searched  the 
premises  described  in  the  warrant  and 

I  left  a  copy  of  the  warrant  with  Henry  L.  Peckham  Jr. 
together  with  a  receipt  for  the  items  seized. 

The  following  is  an  inventory  of  property  taken  pursuant 
to  the  warrant : 

8  curcts — 2  specula — 2  uterine  dilators — 3  forceps — 1 
needle  holder — 1  forcep — 1  hemostat — 1  thumb  forcep — 1 
nasal  forceps — 1  tenaculum — 2  pr.  scissors — 1  sound — 1 
nasal  speculum— 1  eye  spud— 1  towel— 1  rubber  glove— 1 
rubber  hose — 1  catheter — 1  gallopian  canula  syringe — 1 
lOcc,  1  2cc,  1  5cc,  1  tuberculin,  1  probe,  1  needle  cleaner,  4 
needles — 1  book,  Symptom  Diagnosis  containing  1  record 
card  of  Mary  Ott  #596 — 1  record  book — 3  cards  of  names 
&  numbers — 1  “Daily  log” — 3  patient  record  cards  #833 — 
841 — 845 — 9  note  books  of  records — 1  file  drawer  containing 
patient  record  cards — 1  electric  mixer  “Kitchen  Aid” 
#426602 

This  inventory  was  made  in  the  presence  of  Henry  L. 
Peckham  Jr. — Carl  A.  Rudbeck  Jr.  and  Emmett  R.  Waters. 

I  swear  that  this  Inventory  is  a  true  and  detailed  account 
of  all  the  property  taken  by  me  on  the  warrant. 

John  L.  Sullivan 

Subscribed  and  sworn  to  and  returned  before  me  this 
27th  day  of  February,  1952. 

Cyril  S.  Lawrence 

United  States  Cornmissioner. 
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Filed  In  Open  Court — Apr  4 — 1952 


Indictment 

The  Grand  Jury  charges : 

On  or  about  May  2, 1951,  within  the  District  of  Columbia, 
Henry  L.  Peckham,  Junior,  with  intent  to  procure  the  mis¬ 
carriage  of  Mary  M.  Ott,  otherwise  known  as  Mary  Lee 
Ott,  who  was  then  pregnant,  used  upon  her  an  instrument 
and  means  of  a  kind  unknown  to  the  Grand  Jury,  and  ad¬ 
ministered  to  her  medicine,  drug  and  substance  of  a  kind 
unknown  to  the  Grand  Jury. 


SECOND  COUNT: 


On  or  about  January  13,  1952,  within  the  District  pf  Co¬ 
lumbia,  Henry  L.  Peckham,  Junior,  with  intent  to  procure 
the  miscarriage  of  Mary  M.  Ott,  otherwise  known  as  Mary 
Lee  Ott,  wrho  was  then  pregnant,  used  upon  her  an  instru¬ 
ment  and  means  of  a  kind  unknown  to  the  Grand  Jurv,  and 
administered  to  her  medicine,  drug  and  substance  of  a  kind 
unknown  to  the  Grand  Jury. 


A  TRUE  BILL : 
Charles  A.  Lyons 
Foreman. 


# 


#  # 


Charles  M.  Irelan 
Attorney  of  the  United  States 
in  and  for  the  District  of 
Columbia 


* 


*  # 


* 


* 


*- 


# 
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2037  Filed  May  16  1952 

Motion  for  the  Return  of  Property  Seized  and  the 
Suppression  of  Evidence 

Comes  now  the  defendant,  Henry  L.  Peckham  Jr.,  and 
moves  this  Court  to  direct  that  certain  property  of  which 
he  is  owner,  a  schedule  of  which  is  annexed  hereto,  and  which 
on  the  26th  day  of  February  1952,  at  the  premises  known 
as  640  Princeton  Place,  North  West  within  the  District  of 
Columbia  was  unlawfully  seized  and  taken  from  him  by 
the  Metropolitan  Police  Force  whose  names  are  unknown 
to  petitioner,  be  returned  to  him  and  that  it  be  suppressed 
as  evidence  against  him  in  any  criminal  proceeding,  and 
as  grounds  therefore  states  as  follows : 

1.  The  property  was  improperly  seized  against  his  will 
under  a  search  warrant  issued  without  probable  cause. 

2.  That  possession  of  the  articles  seized  is  not  illegal,  nor 
does  the  possession  of  the  same  constitute  probable  cause 
to  suspect  their  use  in  an  illegal  act;  that  on  the  contrary, 
the  articles  seized  constitute  a  part  of  the  necessary  articles 
used  in  the  ordinary  course  of  the  medical  profession. 

3.  The  articles  seized  were  not  specifically  described  in 
the  search  warrant ;  that  the  officers  exceeded  the  authority 
granted  under  the  said  warrant. 

4.  That  the  relationship  between  a  physician  and  client 
is  personal  and  confidential,  that  this  is  a  privilege  recog¬ 
nized  under  the  law,  that  this  relationship  was  violated  by 
the  confiscation  of  the  record  books,  cards,  daily  log,  and 
files  on  various  and  sundry  patients  and  clients  treated  in 
the  ordinary  course  of  the  medical  profession. 

5.  That  the  improper  confiscation  of  the  said  records  be¬ 
fore  indictment  is  to  compel  a  man  to  be  a  witness  against 
himself  in  violation  of  the  4th  and  5th  amendment  to  the 
Constitution  of  the  United  States. 

John  J.  Spriggs  Jr. 

Attorney  for  the  defendant 


I 
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2056  Filed  May  27  1952 

Motion  to  Reconsider  Order  Denying  Motion  for 
Return  of  Property  and  to  Suppress 

Now  comes  Henry  L.  Peckham,  Jr.  by  his  attorneys  and 
moves  this  Honorable  Court  for  reconsideration  of  its  order 
denying  the  motion  to  return  certain  property  and  to  sup¬ 
press  as  evidence.  The  grounds  of  the  motion  are: 


1.  The  search  warrant  does  not  disclose  probable  cause 
on  the  face  of  the  warrant  in  compliance  with  Rule  41,  Fed¬ 
eral  Rules  of  Criminal  Procedure.  Apparently  the  war¬ 
rant  attempted  to  supply  probable  cause  by  referring  to 
the  affidavits  of  Mary  Lee  Ott  and  Officer  Waters  by  refer¬ 
ence  but  as  the  testimony  of  the  defendant  now  stands  un- 
contradicted  that  the  only  affidavit  that  was  served  upon 
him  in  connection  with  the  execution  of  the  warrant  was 


the  affidavit  of  Officer  Waters,  which  is  based  entirely  upon 
hearsay,  neither  the  warrant  on  its  face  nor  the  affidavit  of 
Officer  Waters  show  any  probable  cause  to  support  the 
warrant.  Rule  41  (c)  of  the  Federal  Rules  of  Criminal  Pro¬ 
cedure  requires,  as  does  the  4th  Amendment  to  the  Federal 
Constitution  that  the  warrant  itself  must  state  probable 
cause  for  its  issue  and  the  names  of  the  persons  whose 
affidavits  were  taken  in  support  of  it. 

These  points  are  made  by  reference  to  Weinberg  v.j  U.S., 
126  Fed (2)  1004,  at  1006,  1007  under  the  old  Espionage  Act 
(18  USC A  Par.  613,616;  and  Lowery  v.  TJ.S.,  161  Fed. (2)30, 
at  32  (CCA  8th)  dealing  with  the  comparable  requirements 
in  Rule  41  (c)  Federal  Rules  of  Criminal  Procedure. 

2.  The  search  and  seizure  was  excessive  and  a  general 
exploratory  search  and  seizure;  and,  hence,  unreasonable 
whether  made  with  or  without  a  search  warrant. 


3.  Defendant  has  been  deprived  of  his  constitutional 
rights  and  has  been  precluded  from  a  full  and  complete  hear¬ 
ing  on  a  motion  to  suppress  by  not  being  afforded  the  right 
to  examine  the  affidavit  of  Mary  Lee  Ott  during  the  pro- 
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ceedings  held  in  the  Court  on  the  motion,  examine  witnesses 
and  introduce  evidence  relative  to  the  issue. 

2057  4.  The  Court  erred  in  denying  the  motion  to  sup¬ 

press  on  an  affidavit  of  Mary  Lee  Ott,  claimed  to 
have  been  executed  before  the  search  warrant  was  issued 
without  proof  being  introduced  to  support  the  claim. 

5.  Counsel  for  defendant  examined  the  affidavit,  when 
he  was  finally  able  to  locate  the  same  on  Monday,  May  26, 
about  11 :55  A.M.  for  the  first  time. 

6.  The  affidavit  of  Mary  Lee  Ott  was  never  proved  in 
Court  proceedings  on  the  hearing  on  the  Motion  by  proper 
evidence,  to  have  been  executed  prior  to  the  issuance  of  the 
search  warrant,  in  compliance  with  the  legal  and  statutory 
requirements  governing  the  same. 

7.  And  for  other  matters  to  be  argued  at  the  hearing 
hereof. 

Dorsey  K.  Offutt 
Attorney  for  Defendant 
927  15th  Street,  N.W. 
Washington,  D.  C. 
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2062  Filed  May  27  1952 

Order 

Upon  consideration  of  the  Motion  for  Return  of  Property 
and  to  Suppress,  it  is  by  the  Court  this  27  day  of  May,  1952, 

ORDERED  that  the  Motion  to  Suppress  granted  in  part 
and  denied  in  part  and  that  the  following  property  be 
returned  to  the  defendant: 

Item  No.  9  —  1  nasal  Forcep  I 

10  —  1  tenaculum 

12  —  1  sound 
12a — 1  eye  spud 

13  —  1  towel 

13a — 1  nasal  speculum 

14a — 1  rubber  hose 

20  —  1  needle  cleaner 

22  —  1  book,  Symptom  Diagnosis 

26  —  3  patient  record  cards,  Nos.  833,  84t,  845 

(Suppressed  as  to  Cr.  579-52) 

27  —  9  notebooks  of  records 

28  —  1  file  drawer  containing  patient  record 

cards. 

AND  IT  IS  FURTHER  ORDERED  that  counsel  for  the 
defendant  shall  be  permitted  immediately  to  inspect  and 
have  photostats  made  of  the  following: 

Item  No.  23  —  Record  book 

24  —  3  cards  of  names  and  numbers 

25  —  1  daily  log  j 

By  the  Court 

G.  B.  Kurrel, 

Judge 

Served  Personally  on 

Arthur  McLaughlin, 

Assistant  United  States  Attorney 
May  27,  1952 

*  #  *  *  *  *  •  *  *  # 
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Filed  May  28,  1952 

Motion  lor  a  Mistrial 


Now  comes  the  defendant,  by  and  through  his  Attorney 
Dorsey  Iv.  Offutt  and  moves  this  Court  for  a  mistrial  for 
the  following  reasons: 

Over  defendant’s  strenuous  objections,  trial  judge 
decided  to  hear  all  motions  after  the  jury  was  selected. 
Defendant  has  filed  a  very  important  motion  under  Rule  8 
calling  for  a  severance  or  election  by  the  Government  as  to 
which  count  they  would  proceed  on  in  the  indictment.  De¬ 
fendant  claims  that  the  present  indictment  violates  the  well 
established  ruling  of  the  Supreme  Court  in  the  case  of  Mc- 
Elroy  v.  U.  S.,  164  U.  S.  76,  in  that  the  Government  has 
charged  the  defendant  with  two  offenses — two  abortions — 
which  occurred  at  different  times  which  is  not  proved  by  the 
same  evidence,  and  which,  in  the  meaning  of  the  McElroy 
case,  should  be  tried  by  separate  indictments.  The  trial 
judge,  however,  over  defendant’s  objections,  decided  that  all 
motions,  including  the  motion  for  inspection  and  bill  of 
particulars  under  the  Bowman  case,  would  be  heard  after 
the  jury  was  selected.  The  prosecuting  attorney,  however, 
in  his  opening  statement  on  noire  dire  or  in  his  remarks 
in  the  presence  of  the  jury,  has  for  all  practical  purposes, 
prejudged  the  motion  under  Rule  8  and  has  put  in  the 
Jury’s  mind,  by  a  statement,  the  fact  that  the  defendant 
is  laboring  under  an  indictment  charging  two  separate 
abortions.  It  was  stated  in  the  Jury’s  presence  that  the 
defendant  is  accused  of  two  separate  abortions ;  thus  for  all 
practical  purposes,  the  defendant’s  right  to  argue  the 
motion  and  any  vitality  left  in  the  motion  has  been  vitiated 
by  the  conduct  of  the  prosecuting  attorney  and  by  the  ruling 
of  the  trial  judge  by  not  hearing  the  motion  prior  to  trial, 
which  would  have  been  the  orderly  and  the  proper  method 
of  disposing  of  these  motions.  The  prejudice  which  has 
resulted  to  the  defendant  cannot  be  minimized  because  we 
feel  that  the  Motion  to  Elect  is  well  founded  and  the  jury 
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now  has  before  it  the  evidence  or  the  statements  of  the 
prosecuting  attorney  that  two  abortions  have  been  com¬ 
mitted.  That  is  a  prejudice  which  cannot  be  erased 
2064  and,  as  said  by  the  Supreme  Court  in  Quercia  v. 

United  States,  289  U.  S.  466,  prejudice  cannot  be 
removed  by  an  abstract  remark  by  the  trial  judge  to  forget 
what  has  been  said.  The  impression  has  been  left  tl^ere; 
it  will  remain  throughout  the  trial.  The  motion  has  been 
pro-judged,  the  prosecuting  attorney  has,  for  all  practical 
purposes,  stated  in  the  presence  of  the  jury  that  which 
the  defendant  has  sought  to  prevent  by  his  motion  and 
it  becomes  the  duty  of  the  Court  to  declare  a  mistrial. 

There  is  another  reason  however,  which  should  also 
prompt  the  trial  judge  to  grant  a  mistrial  and  that  is  there 
was  filed  by  the  defendant,  a  motion  to  suppress  because 
of  the  illegality  of  the  search.  Defendant  seriously  ques¬ 
tions  the  good  faith  of  the  prosecution  in  this  case  and 
contends  that  the  affidavit  of  the  complaining  witness  was 
irregular  in  many  respects,  and  in  fact,  on  information  hnd 
belief,  defendant’s  counsel  believes  the  affidavit  may  well 
have  been  executed  after  the  warrant  issued  and  after 
search  was  made  on  defendant’s  premises.  The  judge  hear¬ 
ing  the  motion  to  suppress  granted  defendant’s  motion  in 
some  respects  and  deferred  his  ruling  in  others  until  he 
could  find  the  affidavit  of  the  complaining  witness,  which 
was  not  in  the  records,  and  not  found  after  a  most  exten¬ 
sive  search.  At  approximately  5:15  P.M.  that  evening 
defendant’s  counsel  returned  a  telephone  call  from  the  trial 
judge  who  advised  that  the  affidavit  had  been  located,  that 
he  was  overruling  the  defendant’s  motion  in  regard  to  the 
items  he  had  taken  under  reservation  and  he  was  that  day, 
putting  the  affidavit  in  its  proper  file.  Defendant  now  seri¬ 
ously  contends  that  he  has  a  right  to  continue  his  examina¬ 
tion  of  all  parties  concerning  this  affidavit,  whether  affiant 
properly  executed  affidavit;  whether  complaining  witness  in 
fact  signed  it  after  the  search,  who  was  present  and  all 
testimony  relating  to  how  the  affidavit  was  made  and  how 


it  was  missing  in  the  files,  and  why.  This  testimony  is 
indispensible  because,  if  well  founded — if  it  shows  that 
there  has  been  any  irregularity  when  this  affidavit  was 
signed — the  motion  to  suppress  should  be  granted  in  its 
entirety  and  many  of  the  instruments  and  many  of  the 
exhibits  which  the  Government  has  in  its  possession  and 
which  it  will  introduce  in  the  trial  would  berred  by  this 
motion. 

Before  the  trial  proceeds,  the  motion  to  suppress  should 
be  completed  and  it  may  well  be  that  the  testimony  will  take 
one  or  two  days.  Since  the  motion  to  suppress  is  indis¬ 
pensible  and  since  it  may  preclude  a  further  con- 
206')  tinuation  of  the  trial,  it  would  be  an  abuse  of 
discretion  for  the  trial  judge  to  continue  on  with 
the  present  trial  while  this  motion  remains  pending,  and 
in  view  of  all  the  items  above  and  in  view  also  of  the  fact 
that  there  is  in  this  file,  repeated  requests  of  the  defendant 
for  a  continuance,  and  the  fact  that  the  motion  he  is  filing 
in  the  Bowman  case  pre-concedes  the  principal  that  if  he 
is  allowed  inspection  he  will  be  given  a  reasonable  time  to 
prepare  a  defense,  it  becomes  the  duty  of  the  Court  to 
declare  a  mistrial  and  to  so  refuse  would  constitute  in  the 
defendant’s  opinion,  a  manifest  abuse  of  discretion. 

Defendant  moves  therefore  for  a  mistrial. 

Dorsry  K.  Offutt 
Attorney  for  the  Defendant 
927  loth  Street,  N.W. 
Washington,  D.  C. 

**•*•#*#** 

2067  Filed  Jun  4  1952 

Motion  for  a  Mistrial 

Now  comes  the  defendant  and  moves  this  Court  for  a 
mistrial  and  states  that  as  set  forth  in  this  memorandum, 
the  Court  has  no  other  choice  but  to  declare  a  mistrial 
because  in  fact  within  the  meaning  of  Johnson  v.  Zerbst, 


21 


304  US  458,  the  Court  has  lost  jurisdiction  of  this  cause  and 
cannot  proceed  to  judgment. 

^  Defendant  states  that  the  Court  has  lost  jurisdiction  in 

this  cause  for  the  following  reasons: 

•«  1.  The  constant  interruptions  of  the  trial  judge  of 

defense  counsel  during  the  course  of  examination  has  trans¬ 
gressed  the  ruling  of  the  Supreme  Court  in  Quercia  v  XL  S. 
k  280  U.  S.  460  and  in  fact  the  trial  court  has  become  a  prose¬ 

cuting  attorney  within  the  meaning  of  Brandt  v.  IJ.  S. 
(recent  decision  of  the  2nd  Circuit)  in  which  Judge  Kauf¬ 
man  was  reversed  for  constantly  interrupting  defense  coun¬ 
sel  before  District  Attorney  could  interpose  objection. 

„  2.  The  hostile  attitude  reflected  in  the  colloquy  between 

court  and  counsel  has  injected  such  an  inflammatory  feeling 
into  the  proceedings  that  the  jury  cannot  impartially  decide 
*■  the  facts  of  defendant’s  case. 

3.  The  trial  court’s  restriction  of  cross  examination 
violates  the  ruling  of  the  Supreme  Court  in  Alford  v.  TL  S. 
228  IT.  S.  687. 

o  4.  The  arbitrary  refusal  of  the  trial  judge  to  allow 

defendant’s  counsel  to  approach  the  bench  in  accordance 
with  Butler  v.  U.  S.  and  his  refusal  to  allow  defendant’s 
counsel  to  make  a  proffer  of  what  he  expected  to  elicit  on 
cross  examination. 

>  A  study  of  the  stenographic  transcript  reveals 
2068  that  the  trial  court  continuously  interrupted  defense 

counsel  and  continuously  sustained  objections  before 
-  they  were  made  by  the  District  Attorney.  While  it  is  true 

a  Federal  Judge  is  not  a  mere  moderator,  citing  Quercia 
v.  XL  S.  289  TL  S.  466,  we  believe  the  opinion  of  Judge  Clark 
in  the  Second  Circuit  is  determinative  of  the  issues  now 
pending  before  this  Court.  In  that  case  Judge  Clark  in  an 

opinion  reversed  the  lower  court  because  he  stated  the 

>  * 

defendant  was  denied  a  fair  trial,  a  trial  by  jury  because 
of  the  constant  interruptions  and  questions  of  Judge  Kauf- 
i  man.  ! 


l 
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Defendant  states  that  a  reading  of  Johnson  v.  Zerbst 
304  U.  S.  458  announces  the  principle  that  a  time  can  ap¬ 
proach  during  the  course  of  a  trial  when  the  rulings  of  a 
trial  judge  or  other  factors  inhibit  the  trial  judge  from 
going  further  because  of  the  constitutional  rights  of  the 
defendant  have  been  infringed.  We  earnestly  contend  that 
the  attitude  of  the  trial  judge  in  constantly  interrupting 
defense  counsel  has  in  this  case  exceeded  all  permissible 
limits  and  of  itself  has  invaded  the  constitutional  rights  of 
the  defendant  such  that  the  trial  should  not  proceed  further. 

In  any  event  this  factor  added  to  the  other  errors  urged 
in  this  motion  require  this  court  at  this  time  to  declare  a 
mistrial  and  discontinue  any  further  proceedings. 

The  trial  judge  has  in  a  loud  and  angry  tone  warned 
defense  counsel  that  he  cannot  make  proffers  on  cross 
examination  and  that  that  is  a  function  of  direct  examina¬ 
tion.  The  question  the  trial  court  termed  elementary  but 
this  point  was  recently  raised  in  Quantz  v.  U.  S.  Habeas 

Corpus  Xo - and  Judge  Stephens  stated 

assuming  the  trial  judge  was  erroneous  it  of  itself  did  not 
amount  to  a  denial  of  due  process.  A  reading  of  the  opinion 
therefore  reveals  that  if  appellant’s  counsel  in  Quantz  case 
was  wrong  in  his  position  that  you  could  offer  proffers  on 
cross  examination  Judge  Stephens  would  have  so  stated. 
We  say  that  Rule  43  (c)  of  the  Federal  Rules  of  Criminal 
Procedure  is  applicable  both  to  direct  and  cross 
2061)  examination,  only  distinction  being  that  on  cross 
examination,  counsel  can  proffer  what  he  expects 
to  elicit.  We,  therefore,  state  that  the  trial  court’s  rulings 
on  all  these  subjects  were  erroneous,  they  were  made  in 
a  hostile  manner  and  that  the  jury  was  prejudiced  by  the 
trial  court’s  remarks. 

Dorsey  K.  Offutt 

Service  acknowledged  this  4th  day  of  June,  1952. 

Charles  M.  Irelan 
United  States  Attorney 

****•*•#*9 
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2070  Filed  Jun  5  1952 

i 

Motion  for  Mistrial 

June  6,  1952  Denied  Holtzoff 

Now  comes  the  defendant  by  and  through  his  attorney 
and  moves  this  Court  for  a  mistrial  for  a  study  of  the 
record  will  reveal  that  defendant’s  Constitutional  rights 
have  been  infringed  and  it  is  now  impossible  for  him  to 
secure  a  fair  and  impartial  trial.  It  must  be  kept  in  mind 
that  in  Smith  vs.  United  States,  55  App.  D.C.  117,  the 
court  stated: 

i 

“The  jury  properly  attaches  great  weight  to  the 
words  of  the  Court  and  necessarily  is  influenced  by 
the  attitude  of  the  court.” 

Defendant  now  states  that  the  actions  of  the  trial  judge 
in  interrupting  and  sustaining  objections  before  they  are 
made  by  the  District  Attorney  has  so  prejudiced  the  rights 
of  defendant  that  to  allow  the  trial  to  proceed  would  be  in 
effect  to  deprive  the  defendant  of  the  right  to  a  trial  by 
jury.  The  trial  court  in  the  presence  of  the  jury  stated  in 
effect  that  defense  counsel  was  stupid,  a  remark  wholly 
improper,  and  due  to  the  fact  that  the  information  which 
defendant’s  counsel  sought  to  elicit  was  entirely  proper 
and  the  action  of  the  trial  judge  in  excluding  it  was  manifest 
error.  Defendant’s  counsel  was  interrogated  by  the  Court 
as  to  his  reasons  for  certain  questions  he  was  propounding 
to  the  witness  then  under  examination.  In  response  to  a 
direct  question  of  the  court  defendant’s  counsel  answered 
that  the  question  was  proper  because  it  bore  on  the  good 
faith  of  the  Government  in  bringing  the  prosecution,  j  The 
trial  judge  then  chastised  counsel  in  open  court  in  the 
presence  of  the  jury  and  told  him  the  remark  was  improper 
and  that  he  was  aware  of  it.  Defendant  now  suggests  to 
the  court  that  it  is  always  proper  for  a  defendant  to  allege 
lack  of  good  faith  on  the  part  of  the  Government.  A  classic 
case  in  the  District  of  Columbia  exemplifying  this  is  the 
case  of  Turnage  vs.  District  of  Columbia,  in  which  Judge 
Kirkland  acted  as  defense  counsel.  In  that  trial  the  main 


defense  was  lack  of  good  faith  on  the  part  of  the  Govern¬ 
ment  in  bringing  the  prosecution.  In  the  case  of 
2071  Laughlin  vs.  United  States,  tried  in  the  Federal 
Court  in  Baltimore,  the  question  of  good  faith  was 
paramount  throughout  the  trial,  and  in  fact  a  study  of  the 
record  will  reveal  that  the  Trial  Judge  gave  complete 
instructions  on  the  question  of  good  faith  to  the  jury  and 
instructed  them  in  effect  that  they  should  consider  the  good 
faith  of  the  Government  and  what  effect  it  might  have  on 
the  merits  of  the  case. 

The  remark,  therefore,  of  the  Trial  Judge  that  defend¬ 
ant's  counsel  had  no  right  to  mention  the  good  faith  of  the 
prosecution  was  clearly  erroneous  and  the  defendant 
suffered  demonstrable  prejudice  by  the  Trial  Judge’s  rul¬ 
ing.  Defendant’s  counsel  sought  to  come  to  the  bench  in 
order  to  further  state  his  views  on  the  subject  but  was 
prevented  from  doing  so  by  the  Trial  Judge  when  he 
inquired  of  the  Trial  Judge  as  to  the  meaning  of  the  Court’s 
ruling  the  Court  replied  with  the  remark  quoted  above  that 
the  defendant’s  counsel  could  not  be  that  stupid.  Since  the 
remark  was  improper  we  ask  the  Court  now  to  order  a  juror 
withdrawn  and  declare  a  mistrial.  In  the  alternative 
although  defendant  doubts  that  the  prejudice  can  be  cured 
it  is  incumbent  upon  the  Trial  Judge  to  apologize  to  defend¬ 
ant’s  counsel  in  open  court  in  the  presence  of  the  jury  and 
to  fully  instruct  the  jury  at  this  time  that  the  defendant 
has  the  right  to  allege  lack  of  good  faith  and  that  they  are 
to  disregard  all  the  remarks  of  the  Trial  Judge  on  that 
subject. 

Therefore,  defendant  asks  for  the  relief  mentioned  above, 
namely  a  mistrial  or  full  and  complete  instructions  at  this 
time  to  the  jury  to  disregard  the  previous  remarks  of  the 
Trial  Judge. 

Dorsey  Iv.  Offutt 

Attorney  for  Defendant 

Service  acknowledged  this  5th  day  of  June,  1952. 

Charles  M.  Irelan,  Jr. 

United  States  Attorney 
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2072  Filed  Jun  11 1952 

Motion  for  Mistrial  and  Stay  of  Proceedings 

j 

June  11,  1952  Denied  Holtzoff,  J 

Now  comes  the  defendant  and  moves  this  Court  for  a  mis¬ 
trial  predicated  upon  remarks  of  the  Trial  Judge  in  the 
presence  of  the  jury.  Defendant  calls  attention  to  his 
previous  motions  for  mistrial  and  renews  the  same  at  this 
time  and  states  that  the  remarks  of  the  Trial  Judge  on 
.June  10  in  the  presence  of  the  jury  would  of  themselves 
justify  a  mistrial.  The  defendant  points  specifically  to  the 
Trial  Judge’s  remarks  that  if  counsel  for  defendant  made 
any  further  remarks  he  would  have  the  Marshal  put  a 
gag  in  his  throat. 

Defendant  states  that  the  many  remarks  of  the  Trial 
Judge  not  only  reflect  his  bias  towards  the  defendant  and 
his  counsel  and  evince  the  consistent  bias  he  has  shown 
towards  the  defendant  and  his  counsel  throughout  the  trial 
and  these  remarks  cannot  be  erased  from  the  jury’s  mind 
and  have  caused  the  defendant  irreparable  damage. 

Defendant  calls  this  Court’s  attention  to  Whitakei*  v. 
McLean,  73  App.  D.  C.  259,  118  F.  2d  596  and  the  defendant 
states  further  that  the  remarks  of  the  Trial  Judge,  and  in 
particular  the  remark  above  mentioned  in  which  the  Trial 
Court  threatened  defendant’s  counsel  with  an  illegal  act 
should  prompt  this  Court  to  disqualify  itself  and  declare 
a  mistrial  in  order  that  the  Constitutional  rights  of  the 
defendant  may  be  preserved.  j 

It  is  to  be  noted  that  while  in  a  proper  instance  the  Trial 
Judge  may  commit  either  a  defendant  or  his  counsel,  under 
no  theory  can  a  Trial  Judge  order  a  Marshal  to  do  the 
act  which  the  Trial  Judge  suggested.  The  remarks  of  the 
Trial  Judge  and  the  inflammatory  way  in  which  they  were 
made  has  injected  the  element  of  fear  into  the  defendant’s 
case;  a  fear  which  may  well  have  permeated  the  minds 
of  the  jury. 
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In  view  of  the  hostile  and  inflammatory  tenor  of 
2073  the  trial  precipitated  by  the  caustic  remarks  of  the 
Trial  Judge,  we  feel  that  the  language  of  Whitaker 
vs.  McLean  is  applicable  and  the  Trial  Judge  should,  on 
his  own  motion,  stay  further  proceedings  and  declare  a 
mistrial. 

Dorsey  K.  Offutt 

Attorney  for  Defendant 
927  15th  St.  N.W. 

Service  acknowledged  this  11th  day  of  June,  1952. 

Arthur  J.  McLaughlin 
Asst.  U.  S.  Attorney. 

********** 
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2074  Filed  Jun  13  1952 


Defendant's  Instruction  No.  1 

I 

The  jury  is  instructed  that  the  government  must  prove 
beyond  a  reasonable  doubt  each  and  every  element  of  the 
crime  charged.  In  this  case  it  is  charged  that  the  defendant 
committed  the  statutory  crime  of  abortion  and  under  the 
circumstances  of  this  case  the  essential  elements  are: 

(1)  That  the  woman,  Mary  Lee  Ott  was  pregnant; 

(2)  That  the  defendant  did  some  act  or  administered 

some  treatment  or  drug  with  the  intent  to  procure  a  mis¬ 
carriage.  I 

Unless  the  jury  finds  from  all  the  evidence  that  the  gov¬ 
ernment.  has  proved  each  of  these  elements  beyond  a 
reasonable  doubt  then  your  verdict  shall  be  not  guilty. 

Denied.  i 


2083  Filed  Jun  13  1952 

! 

Defendant's  Instruction  No.  10 

The  jury  are  instructed  that  according  to  the  testimony 
of  Mary  Lee  Ott,  while  she  is  not  an  accomplice  strictly 
speaking,  inasmuch  as  from  her  own  evidence,  she  morally 
implicates  herself  in  the  act,  the  jury  should  consider  that 
circumstances  as  bearing  on  her  credibility.  And  it  is  also 
the  duty  of  the  jury,  in  considering  all  the  other  evidence 
in  the  case,  to  consider  anv  evidence  which  vou  mav  find 
tends  to  contradict  or  to  show  that  she  has  made  statements 
conflicting  with  her  present  testimony,  as  affecting  the 
credit  you  should  give  her  evidence. 


Denied. 
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2088  Filed  Jun  13  1952 

Defendant's  Instruction  No.  15 

The  jury  are  instructed  that  the  testimony  of  the  witness 
Ott  alone  to  the  alleged  acts  of  the  defendant  which  claimed 
to  have  been  for  the  purpose  of  inducing  an  abortion  or 
attempting  to  induce  an  abortion  should  be  received  and 
considered  with  great  caution. 

Kelly  v.  U.  S. 

Denied. 


2094  Filed  Jun  13  1952 

Defendant's  Instruction  No.  21 

The  jury  is  instructed  that  during  the  course  of  the  trial, 
defendant  counsel  objected  to  certain  gestures  and  gesticu¬ 
lations  of  the  trial  judge.  Jury  is  instructed  that  defend¬ 
ant’s  counsel  had  a  right  to  do  this  and  the  jury  is  further 
instructed  that  in  viewing  the  evidence  in  this  case  they 
are  to  disregard  any  intonations  and  gestures  which  the 
trial  judge  has  exhibited  throughout  the  trial. 

Denied. 


2095  Filed  Jun  13  1952 

Defendant's  Instruction  No.  22 

The  jury  is  instructed  that  during  the  course  of  the 
trial,  the  trial  judge  told  the  defense  counsel  that  his  state¬ 
ment  that  this  prosecution  was  not  brought  in  good  faith, 
was  improper  and  that  he  knew  it  was  improper.  The  jury 
is  instructed  to  disregard  this  remark  of  the  trial  court 
for  the  defendant  has  the  right  to  challenge  the  good  faith 
of  the  prosecution  and  the  jury  is  to  infer  no  unfavorable 
inference  of  the  trial  court’s  remark. 


Denied. 
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2098  Filed  Jun  13  1952 

Defendant's  Instruction  No.  25 

The  jury  is  instructed  while  the  witness  Mary  Lee  Ott 
is  not  an  accomplice  the  jury  in  considering  her  testimony 
may  consider  that  she  has  morally  implicated  herself,  and 
it  is  for  the  jury  to  determine  what  effect  this  moral  appli¬ 
cation  has  upon  the  credibility  of  her  testimony. 

Denied. 


2099  Filed  Jun  13  1952 

Defendant's  Instruction  No.  26 

The  jury  is  instructed  that  the  witness  Jones  is  an  accom¬ 
plice  as  a  matter  of  law  and  as  such  they  should  view  his 
testimony  with  suspicion  and  they  look  to  corroboration. 

Denied. 


2100  Filed  Jun  13  1952 

I 

Defendant's  Instruction  No.  27 

j 

The  jury  are  instructed  that  the  witness  Christensen  is 
an  accomplice  as  a  matter  of  law  and  as  such  they  should 
view  his  testimony  with  suspicion  and  they  look  to  cor¬ 
roboration. 


Granted  in  substance. 
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2111 


Filed  Jun  12  1952 

Proffer  of  Evidence 


The  testimony  of  defendant  Henry  L.  Peekham,  Jr.  would 
disclose  that  the  following  conversation  took  place  on  the 
evening  of  Monday,  May  26,  1952,  about  an  hour  after  the 
Mary  Lee  Ott  telephone  call.  The  telephone  rang  and  when 
it  was  answered  a  man  said:  “Look  is  this  Dr.  Peekham?” 
Answer  by  Dr.  Peekham:  “Yes.”  The  caller  then  stated: 


“You  had  better  pay  that  $1,000  to  Mary  Lee  Ott  right 
away  if  you  know  what  is  good  for  you.”  And  Dr.  Peekham 


said:  “Who  is  this  calling”?  The  caller  answered:  “I’m 


not  going  to  tell  you  but  they  are  in  a  spot  and  you  had 
better  pay  that  $1,000  to  her  at  once.”  Dr.  Peekham  said: 
“I’m  not  going  to  pay  anybody  anything.  I  didn’t  do  it 
and  she  knows  it  and  I  won’t  be  intimidated  by  anyone.” 
The  caller  stated :  “If  you  know  what’s  good  for  you,  you’ll 
pay  it,  and  pay  it  quick.”  And  then  hung  up.  The  caller’s 
voice  has  been  identified  as  that  of  the  witness  Lt.  Fred 


Donahower  by  Dr.  Peekham. 


Dorsey  K.  Offutt 
Attorney  for  Defendant 
927  15th  Street,  N.W. 
Washington,  D.  C. 

Service  acknowledged  this 
12th  day  of  June,  1952. 

A.  J.  McLaughlin 
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2112  Filed  Jun  16 1952  j 

Clerk's  Certificale  re  verdict  of  jury 

On  this  16th  day  of  June,  1952,  came  again  the  parties 
aforesaid,  in  the  same  manner  as  aforesaid,  and  the  same 
jury  and  two  alternate  jurors  as  aforesaid  in  this  cause, 
the  hearing  of  which  was  respited  Friday,  June  13,  1952; 
whereupon  the  two  alternate  jurors  are  discharged  from 
further  consideration  of  this  case;  and  thereupon,  the  said 
jury,  upon  their  oath,  say  that  the  defendant  is  Guilty  on 
count  one  of  the  indictment  and  Not  Guilty  on  count  two 
of  the  indictment ;  whereupon  each  and  every  member  of  the 
jury  is  asked  whether  that  is  his  or  her  verdict  and  each 
and  every  member  thereof  says  that  the  defendant  is  Guilty 
on  count  one  of  the  indictment  and  Not  Guilty  on  count 
two  of  the  indictment. 

The  case  is  referred  to  the  Probation  Officer  of  the  Court 
and  the  defendant  is  committed  to  the  District  of  Columbia 
Jail. 

By  direction  of  Alexander  Holtzoff,  Presiding  Judge, 
Criminal  Court  No.  3.  j 

Present: 

United  States  Attorney 

By  Arthur  McLaughlin  : 

Assistant  United  States  Attorney  j 

Chloe  MacReynolds 
Official  Reporter 


*  *  #  # 


Harry  M.  Hull,  Clerk 
By  Oscar  Altshuler 
Deputy  Clerk 

♦  *  *  #  *  • 
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2121  Filed  Jul  9,  1952 

Judgment  and  Commitment 

On  this  9th  day  of  July,  1952,  came  the  attorney  for  the 
government  and  the  defendant  appeared  in  person  and  1  by 
counsel,  David  F.  Smith,  Esquire. 

It  is  adjudged  that  the  defendant  has  been  convicted  upon 
his  plea  of  2  Not  Guilty  and  a  Verdict  of  Guilty  of  the  offense 
of  Abortion  as  charged  3  in  count  one  and  the  court  having 
asked  the  defendant  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced,  and  no  sufficient  cause 
to  the  contrary  being  shown  or  appearing  to  the  Court. 

It  is  adjudged  that  the  defendant  is  guilty  as  charged 
and  convicted. 

It  is  adjudged  that  the  defendant  is  hereby  committed  to 
the  custody  of  the  Attorney  General  or  his  authorized  repre¬ 
sentative  for  imprisonment  for  a  period  of  Twenty  (20) 
months  to  Five  (5)  years. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified  copy  of 
this  judgment  and  commitment  to  the  United  States  Mar¬ 
shal  or  other  qualified  officer  and  that  the  copy  serve  as  the 
commitment  of  the  defendant. 

Alexander  Holtzoff 

United  States  District  Judge 

Clerk 

#**#**•**• 


33 


2123  Filed  Jul  9  1952  i 

Notice  of  Appeal 

Name  and  address  of  appellant 

Henry  L.  Peckham,  Jr. 

640  Princeton  Place,  N.W. 
Washington,  D.  C. 

Name  and  address  of  appellant’s  attorneys 

David  F.  Smith 
Dorsey  Iy.  Offutt 
927  15th  St.  N.W. 

Offense  Abortion 

Concise  statement  of  judgment  or  order,  giving  date,  and 
any  sentence 

Sentence  under  first  count  20  months  to  5  years  imposed 
on  July  9,  1952. 

Name  of  institution  where  now  confined,  if  not  on  bail 
District  Jail 

T,  the  above-named  appellant,  hereby  appeal  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  from  the  above-stated  judgment. 

Henry  L.  Peckham,  Jr. 

Date:  July  9, 1952.  Appetlant 

Dorsey  K.  Offutt 
David  L.  Smith 
Attorneys  for  Appellant. 

•  #  *  *  #  #  •  #  *:# 
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2149  Filed  Oct  30  1952 

Amended  Order  Directing  the  Clerk  to  Secure  the  Return  of 
Certain  Records  Marked  for  Identification  for  Inclusion 
in  the  Record  on  Appeal 

Upon  consideration  of  motion  of  the  defendant  for  the 
return  to  the  Clerk  of  the  Court  certain  records  marked  for 
identification,  but  not  admitted  at  the  trial,  it  is  by  this 
Court  this  30th  day  of  October,  1952. 

ORDERED,  that  the  Clerk  of  this  Court  be  and  he  is 
hereby  authorized  and  directed  to  secure  forthwith  the 
return  to  the  Clerk  of  this  Court  records  or  copies  thereof, 
marked  for  identification  at  the  trial  with  respect  to  the 
medical  records  of  Mt.  Alto  Hospital  and  the  Bethesda 
Naval  Medical  Center  pertaining  to  the  treatment  of  May 
M.  Ott,  and  the  records  of  the  Parole  Board  and  personal 
file  of  the  District  Jail  of  one  George  A.  Christianson,  for 
inclusion  in  the  record  on  appeal  in  accordance  with  the 
Designation  of  Record  for  the  defendant. 

It  is  FURTHER  ORDERED,  that  said  records, 

2150  or  copies  thereof,  of  Mt.  Alto  Hospital  and  the 
Bethesda  Naval  Medical  Center  pertaining  to  the 

treatment  of  May  M.  Ott  be  sealed  by  the  Clerk  in  order 
that  access  to  them  may  be  restricted  to  the  United  States 
Court  of  Appeals  should  that  Court  wish  to  consult  them. 

It  is  FURTHER  ORDERED,  that  the  Clerk  be  and  is 
authorized  and  directed  to  transmit  the  above-described 
records,  or  copies  thereof,  of  Mt.  Alto  Hospital  and  the 
Bethesda  Naval  Medical  Center,  together  with  the  other 
original  exhibits  admitted  in  evidence  or  identified  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  Circuit  on  the  appeal  of  said  defendant,  provided  that 
all  such  items  transmitted  be  returned  to  the  Clerk  of  this 
Court  upon  final  disposition  of  the  appeal. 

Alexander  Holtzoff 

Seen:  Judge. 

Albert  J.  Ahern,  Jr. 
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EXCERPTS  FROM  TRANSCRIPT 

9  Mr.  Offutt:  Yes.  Did  Your  Honor  notice  there  was 
a  motion  to  request  an  order  which  Judge  Keech  had 

ruled  upon,  on  Friday,  based  upon  evidence  that  wras  dis¬ 
covered  after  that  ruling?  That  will  not  be  considered  by 
Your  Honor.  j 

The  Court:  No,  that  is  not  for  me;  that  is  for  Judge 
Keech.  But  I  am  not  going  to  continue  the  trial  to  permit 
consideration  of  that  motion. 

Mr.  Offutt :  That  was  a  motion  to  suppress. 

The  Court :  I  understand,  but  Judge  Keech  denied  it. 

Mr.  Offutt:  But  if  Your  Honor  will  see,  the  motion  was 
denied  upon  something  which  I  saw  outside  the  judicial 
proceeding,  and  which  we  did  not  see  until  after  he  had 
denied  it. 

The  Court :  I  am  not  going  to  rule  on  that. 

10  Mr.  Offutt:  I  submit  he  should  be  given  an  oppor¬ 
tunity  to  rule  upon  it  one  way  or  the  other. 

The  Court:  I  will  not  delay  the  trial  for  that  purpose. 

#  #  #  *  #  *  #  *  *  • 

28  Mr.  Offiutt :  If  the  Court  please,  the  motion  to  dis¬ 
miss  the  indictment  and  the  motion  to  require  the 

Government  to  elect,  those  are  two  separate  motions. 

The  Court :  Very  well.  I  will  hear  your  motion  to  dismiss 
the  indictment. 

Mr.  Offutt :  All  right.  It’s  a  little  hard  to  operate  up  here, 
Your  Honor;  it’s  a  rather  narrow  edge;  this  puts  me  under 
a  great  deal  of  difficulty. 

The  Court :  I  will  hear  the  motion  now.  You  may  proceed. 
Mr.  Offutt:  All  right.  If  Your  Honor  please,  I  will  rest 
on  my  motion  as  to —  \ 

The  Court :  The  motion  to  dismiss  the  indictment, 

29  as  I  understand  that  motion  is  based  on  the  failure 
of  the  indictment  to  allege  that  the  defendant  is  a 

physician,  but  the  statute  under  which  this  indictment  is 
brought  is  Title  22,  Section  201  of  the  District  of  Columbia 


Code.  That  provision  is  not  limited  to  physicians  but  ap¬ 
plies  to  any  person  who  commits  an  abortion. 

Mr.  Offutt:  That  is  not  the  point  involved,  Your  Honor. 
The  point  I  make  is  that  this  is  deficient,  as  set  forth  in 
the  motion,  in  that  it  does  not  state  that  it  was  not  neces¬ 
sary — 

The  Court :  What  do  you  say  about  that? 

Mr.  McLaughlin:  We  don’t  have  to  allege  that.  There  is 
a  Williams  case  cited  in  our  Court  of  Appeals — 

Mr.  Offutt  (Interposing) :  If  Your  Honor  please,  he  is 
talking  so  loud  that  the  jury  can  hear  everything  that  he 
said,  and  there  is  no  purpose  in  coming  to  the  bench  if  he 
keeps  on  saying  that. 

The  Court:  Just  a  moment.  Yes,  there  is  an  allegation 
also  to  the  effect  stated  by  you.  I  am  going  to  deny  the 
motion,  because  under  the  decisions  in  this  jurisdiction  it 
is  not  necessary  for  the  Government  to  allege  a  negative  in 
the  indictment. 

*#*•****#• 

30  The  Court :  The  motion  to  elect,  the  Federal  Rules 
of  Criminal  Procedure  permit  the  joining — 

Mr.  McLaughlin:  Rule  8(a),  I  think  it  is,  Your  Honor. 

The  Court:  The  rules  permit  the  joining  in  a  single  in¬ 
dictment  of  two  or  more  offenses,  if  the  offenses  charged 
are  of  the  same  or  similar  character.  The  two  counts  in  this 
indictment  relate  to  offenses  of  the  same  or  similar  char¬ 
acter.  That  being  so,  I  see  no  reason  for  requiring  the 
Government  to  elect. 

I  could  conceive  of  a  situation  where  the  Government 
might  be  required  to  elect  if  two  or  more  counts  set  forth 
the  same  offense  in  a  different  way,  but  this  indictment 
charges  two  distinct  offenses,  which  may  properly  be  joined 
under  the  rules.  I  will  deny  the  motion. 

Mr.  Offutt:  I  call  Your  Honor’s  attention  to  the  authori¬ 
ties.  The  authorities  in  the  Supreme  Court  case — 
The  Court:  I  do  not  hear  argument  after  I  have 
ruled. 
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Is  there  anything  else?  You  said  you  have  five  motions. 
I  have  disposed  of — 

Mr.  Offutt  (Interposing) :  Yes,  Your  Honor;  you  are  just 
ruling  so  fast,  Your  Honor,  that  I  am  just  looking  now  for 
the  motion  for  inspection.  Your  Honor,  under  the  Bowman 
case — 

****«####  * 

39  Opening  Statement  on  Behalf 

of  the  United  States 

Mr.  McLaughlin :  May  it  please  the  Court,  and  you  ladies 
and  gentlemen  of  the  jury: 

In  identifying  the  case  I  told  you  that  the  defendant 
Henry  L.  Peckham,  Jr.,  is  charged  in  a  two  count  indict¬ 
ment.  The  first  count  charges  the  defendant,  Henry  L. 
Peckham,  Jr.,  with  performing  an  abortion  on  one  Mary 
Ott,  on  May  2,  1951. 

The  second  count  of  the  indictment  charges  that  on  Janu¬ 
ary  18,  1952,  the  defendant  performed  an  abortion  on  one 
Mary  Ott.  In  other  words,  the  same  defendant  in  both 
counts,  and  the  same  alleged  subject,  whom  the  abortion 
was  performed  upon,  in  the  second  count. 

To  sustain  that  indictment  the  Government  intends!  to 
prove  the  following  facts  to  you: 

We  intend  to  prove  to  you  that  Mary  Ott  was  keeping 
company  wfith  a  man  by  the  name  of  George  Christianson. 
As  a  result  of  that,  she  became  pregnant.  I  believe  it  was 
on  or  about  February,  1951,  that  she  became  aware  of  her 
pregnancy. 

40  Then  we  intend  to  show  you  that  in  the  early  part 
of  April,  1951,  Miss  Mary  Ott  at  that  time  was  about 

two  months  or  two  and  a  half  months  pregnant. 

And  in  the  early  part  of  April  we  intend  to  show  you  that 
George  Christianson  called  the  defendant,  Henry  L.  Peck¬ 
ham,  at  his  home  at  640  Princeton  Place,  Northwest,  in  the 
District  of  Columbia,  and  at  that  time  started  to  ask  the 
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defendant  Peckham  whether  he  would  perform  an  abortion. 
Peckham  told  him  at  that  time  that  he  wouldn’t  talk  over 
the  telephone,  but  that  Mr.  Christianson  should  come  to  his 
house. 

As  I  sav,  we  intend  to  show  vou  then  that  Mr.  Christian- 
son  wTent  to  the  home  of  Henry  L.  Peckham,  at  640  Princeton 
Place,  Northwest,  in  the  District  of  Columbia,  and  told  the 
defendant  Peckham  that  Mary  Ott,  whom  he  referred  to  as 
his  wife,  was  pregnant,  and  wanted  the  defendant  Peckham 
to  perform  an  abortion  upon  her. 

The  defendant  told  him,  Yes,  he  would  perform  the  abor¬ 
tion  but  that  it  would  cost  him  about  $350,  and  asked  Mr. 
Christianson  to  bring  the  Ott  girl  to  his  home,  at  640  Prince¬ 
ton  Place,  Northwest,  for  the  purpose  of  the  defendant 
examining  the  girl. 

We  intend  to  show  you  that  about  a  week  or  so  after  that 
incident  that  Christianson  and  Mary  Ott  went  to  the  home 
of  the  defendant  Henry  L.  Peckham.  That  they  entered  the 
front  door,  on  the  first  floor,  and  there  they  saw  the  de¬ 
fendant,  and  had  a  further  discussion  with  him  about 
41  performing  the  abortion. 

I  believe  at  that  time  that  the  defendant  told  Chris¬ 
tianson  and  Mary  Ott  that  the  abortion  would  cost  $300, 
and  then  he  told  the  Ott  girl  to  go  downstairs,  that  he  wanted 
to  examine  her.  And  I  believe  on  this  occasion  that  the  Ott 
girl  went  downstairs,  and  I  believe  she  went  to  a  front  room 
down  there  this  time ;  and  the  defendant  examined  her — that 
is  Peckham  put  her  on  the  table  and  examined  her  private 
parts  of  the  vagina. 

Mr.  Offutt:  I  hate  to  interrupt  counsel,  but  he  keeps 
saying  “we  believe” — 

Mr.  McLaughlin:  Well,  I  will  prove  this. 

Mr.  Offutt:  I  object  to  him  using  the  expression  “I 
believe.”  It  is  not  what  he  believes;  it  is  what  he  expects 
to  prove. 

The  Court:  I  presume  Mr.  McLaughlin  means  by  that, 
that  the  Government  intends  to  prove. 
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Mr.  McLaughlin:  I  will  phrase  it  differently,  Your 
Honor ;  I  will  say  that 1  ‘  the  evidence  will  show.  ’  ’ 

The  Court:  Very  Well. 

Mr.  McLaughlin :  The  evidence  will  show  that  the  Ott  girl 
went  downstairs,  and  I  believe  the  room  was  in  thej  base¬ 
ment,  in  the  front,  at  this  time;  and  that  the  defendant  put 
her  on  the  table  and  there  examined  her  private  parts. 

42  That  he  arrived  at  the  conclusion  at  that  time  that 
she  was  about  two  or  two  and  a  half  months  pregnant, 

and  told  her  that  there  were  two  ways  of  doing  the  abortion : 
In  other  words,  he  could  do  it  immediately  by  an  operation, 
or  she  could  wait  until  she  was  either  one  or  two  months 
more  pregnant  and  then  he  could  do  something  so  as  to  in¬ 
duce  the  birth  of  the  foetus. 

That  the  Ott  girl  then  went  back  upstairs,  and  ill  the 
presence  of  Christianson,  that  the  defendant — that  is  Peck- 
ham — further  discussed — 

Mr.  Offutt:  I  am  sorry — excuse  me  a  minute.  The  wit¬ 
nesses  are  still  in  the  court  room ;  I  thought  we  had  a  rule 
on  the  witnesses. 

The  Court :  We  have  a  rule  on  witnesses.  Are  there  any 
witnesses  in  the  court  room? 

Mr.  Offutt:  Oh,  I  thought  this  was  a  detective. 

The  Court:  Please  don’t  interrupt. 

Mr.  Offutt:  I  thought  he  was  one  of  the  witnesses^ 

The  Court:  You  may  proceed,  Mr.  McLaughlin. 

Mr.  McLaughlin:  Yes,  Your  Honor. 

So  they  go  back  upstairs — that  is  the  defendant  Peckham 
and  the  Ott  girl — and  in  the  presence  of  Christianson  they 
further  discuss  about  what  would  have  to  be  done — again 
about  the  two  ways  of  performing  the  abortion;  that  they 
could  do  it  there  immediately,  or,  as  I  say,  let  the 

43  girl  become  more  pregnant,  in  a  couple  of  months, 
and  they  could  induce  it. 

They  were  told  to  come  back — well,  come  back  in  about 
a  month  or  a  month  and  a  half,  and  then  there  would  be  no 
trouble  at  all,  they  wouldn’t  have  to  operate;  he  could  just 
do  something  that  would  cause  and  induce  the  abortion. 
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We  intend  to  show  you  then  that  Mary  Ott  and  Christian¬ 
son  left  the  home  of  the  defendant,  and  they  stayed  away 
for  about  a  month  or  so. 

W^e  will  show  you  then — the  evidence  will  show  you  that 
Christianson  again  contacted  the  defendant  about  the  abor¬ 
tion.  And  I  believe  the  conversation  with  Christianson  and 
the  defendant  was  at  that  time  that  Christianson  had 
changed  his  mind  about  performing  the  abortion  and  told 
the  defendant,  Henry  L.  Peckham,  that  if  the  girl  came  there 
not  to  perform  the  abortion.  The  defendant  agreed  to  that, 
said,  Yes,  if  she  did  come  that  he  wouldn’t  perform  the 
abortion  on  her. 

The  evidence  will  show  that  about  a  week  after  that  the 
Ott  girl  called  up  the  defendant  Peckham,  and  the  defendant 
Peckham  made  an  appointment  with  her  to  come  to  the 
house  and  he  "would  perform  the  abortion. 

The  Ott  girl,  I  believe,  on  May  2d,  went  to  the  home  of 
the  defendant,  I  believe  the  hour  w^as  about  5 :30  in  the  after¬ 
noon — went  to  the  home  of  the  defendant,  went  in  the  door 
and  met  the  defendant.  She  discussed  that  she  was 
44  there  for  the  purpose  of  having  the  abortion,  and 
then  they  discussed  the  price. 

The  defendant  told  her  that  he  would  charge  her  at  that 
time  $150,  and  told  her  he  was  charging  her  that,  and  for 
her  to  have  nothing  more  to  do  with  this  Christianson  fellow 
and  stay  away  from  him. 

The  Ott  girl  told  him  that  she  didn’t  have  the  $150;  that 
she  only  had  $100  and  that  she  would  owe  him  the  $50. 

Pie  then  took  her  downstairs  and  put  her  on  the  table — I 
believe  all  she  took  off  was  her  panties — and  he  put  her  on 
this  table  and  put  a  speculum  into  her  vagina,  stretching 
her  vagina,  and  then  he  injected  some  substance  into  her 
vagina,  and  also  injected  some  instruments  of  some  kind. 

We  intend  to  show  you — the  evidence  will  showT  you  that 
he  did  concoct  some  mixture  there  by  some  machine  that 
he  had,  and  injected  it  into  the  vagina  of  the  Ott  girl. 
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But  he  told  her  at  that  time  that  it  would  be  necessary 
for  her  to  go  to  a  hotel,  a  large  hotel,  so  that  he  could 
come  to  see  her;  by  going  to  a  large  hotel  that  he  would 
not  be  conspicuous. 

He  also  gave  her  instructions  at  that  time  that  if  she 
had  occasion  to  call  before  she  had  passed  the  foetus,  or 
was  in  pain,  to  say  over  the  telephone  that  she  was  “cook¬ 
ing,”  and  if  she  hadn’t  any  pain,  or  passed  the  foetus,  to 
say  that  she  was  getting  along  all  right. 

45  He  also  told  her  at  that  time  to  bring  along  with 
her  a  pair  of  scissors  and  also  a  linoleum,  or  piece 

of  oilcloth  of  some  kind,  so  as  to  put  on  the  bed  when  she 
would  have  the  miscarriage. 

The  evidence  will  show  that  Miss  Ott  paid  him  $100  and 
left  his  office  and  immediately  went  to  the  Raleigh  Hotel. 
That  she  tried  to  engage  a  room  in  the  Raleigh  Hotel  and 
was  unable  to.  That  she  immediately  went  over  to  the  Har¬ 
rington  Hotel  and  there  engaged  a  room.  At  the  time  she 
engaged  the  room  at  the  Harrington  Hotel  Mr.  George 
Christianson  was  with  her.  That  they  went  to  the  room — I 
believe  the  hour  was  six  or  a  little  after  six  A.M. 

I  might  say  further,  at  the  time  the  defendant  brought 
the  girl  downstairs — that  is,  the  Ott  girl — and  injected  this 
medicine  and  instruments  into  her  vagina,  that  he  told  her 
that  she  would  start  getting  cramps,  or  pain,  about  five  or 
six  hours  after  she  had  left  the  office.  She  went  back  to 
the  Harrington  Hotel  and  engaged  a  room — her  and  Mr. 
Christianson.  I 

She  went  up  in  the  room,  and  then  I  think  they  went  to 
a  show  and  came  back  to  the  room  about  nine  or  nine-thirty 
a.m.,  and  at  that  time  she  began  to  get  these  terrific  cramps 
in  her  stomach.  She,  I  believe,  to  relieve  the  pain,  took  a 
sleeping  powder,  or  a  sedative.  She  went  to  bed  and 

46  still  was  getting  these  terrific  cramps.  About  one  or 
two  o’clock  in  the  morning  these  terrific  cramps  Urere 

such  that  she  aborted ;  in  other  words,  she  passed  the  foetus. 
We  intend  to  show  you  that  there  was  a  lot  of  blood  around 
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there  at  the  time ;  that  the  foetus  was  taken  from  her — that 
is  she  took  the  foetus  and  destroyed  it  by  flushing  it  down 
the  toilet.  That  was  about  two  o’clock  in  the  morning. 

During  that  time  the  defendant  Peckham  had  called.  She 
told  him  that  she  was  “still  cooking;”  that  she  hadn’t 
passed  the  afterbirth,  still  having  pains. 

The  defendant  called,  I  believe,  once  after  that.  She  told 
him  that  she  had  passed  the  afterbirth,  and  he  said  he  would 
come  over.  That  the  defendant  did  come  to  the  hotel,  in 
the  early  hours  of  the  morning — that  is  the  following  morn¬ 
ing,  May  3d;  that  he  went  up  to  her  room  and  there  inserted 
some  instruments  into  her  vagina  and  removed  some  tissue 
that  had  failed  to  be  delivered  or  come  out  with  the  foetus 
or  the  afterbirth. 

lie  told  her  that  she  would  be  all  right  in  a  short  time, 
and  I  believed  she  asked  him  for  a  sedative,  or  something, 
and  he  told  her,  No,  he  wouldn’t  give  it  to  her,  and  when 
he  did  find  out  that  she  had  taken  a  sedative  he  was  much 
upset,  because  he  said  it  would  interfere  with  the  delivery 
of  the  foetus. 

47  That  the  defendant,  after  removing  certain  tissue 
from  the  vagina  of  the  Ott  girl,  left  the  Harrington 
Hotel  and  told  the  Ott  girl  to  come  to  his  home  at  640 
Princeton  Place,  where  she  had  previously  been — to  come 
that  Monday.  I  believe  if  you  looked  at  the  calendar,  May 
2d  was  on  a  Wednesday,  and  then  Thursday  and  Friday, 
and  he  told  her  to  come  to  his  house,  at  Princeton  Place, 
the  following  Monday  and  he  would  perform  a  D.C.  on  her. 
“D.C.”  is  a  technical  name ;  it  is  for  the  purpose  of  cleaning 
out  the  vagina,  after  a  miscarriage  where  all  the  tissue,  or 
what  they  call  the  placenta  tissue,  isn’t  discharged  at  the 
time  that  the  foetus  comes  out. 

That  the  Ott  girl  did  go  to  the  defendant’s  home  on 
Princeton  Place  on  that  following  Monday,  and  there  he 
did  bring  her  down  and  cleaned  out  whatever  was  remaining 
there  of  tissue  in  her  vagina,  as  a  result  of  the  induced 
abortion. 


She  left  the  home  of  the  defendant  on  that  Monday;;  didn’t 
have  an  occasion  again  to  see  the  defendant  until  January 
9,  1952,  and  on  January  9,  1952  she  was  pregnant  again. 
The  evidence  will  show  that  she  was  about  three  months, 
or  a  little  more,  pregnant.  That  she  called  up  on  the  tele¬ 
phone  the  defendant  Peckham,  and  made  an  engagment  to 
go  to  his  home  at  640  Princeton  Place. 

48  The  evidence  will  show  that  she  did  go  to  the  de¬ 
fendant’s  home  on  January  9tli;  rang  the  doorbell 

and  went  in.  Some  other  people  were  in  there  at  the  time, 
and  it  finally  came  her  turn,  and  the  defendant  came  over 
to  her  and  said  something,  “I  think  I  recognize  you;;”  and 
the  Ott  girl  said  to  him,  “Yes,  I  was  here  once  before. 
Don’t  you  remember  me?” 

So  he  said  something  to  the  effect,  “Well,  what’s  on  your 
mind?”  And  she  said,  “Well,  I  am  the  one  that  called  you 
and  told  you  I  wanted  an  abortion.”  j 

The  defendant  brought  her  downstairs  and  put  her  on 
the  table,  and  I  believe  the  evidence  will  show  that  this  time 
it  was  in  the  back  room,  downstairs,  in  the  rear.  That  he 
brought  the  Ott  girl,  on  January  9th,  downstairs  and  again 
put  her  on  this  table  for  an  examination.  ; 

The  Ott  girl  said  to  him,  something  to  the  effect  that  it 
wasn’t  necessary  for  the  examination  because  she  knew 
that  she  was  pregnant.  Anyway,  he  examined  her ;  put  her 
on  the  table,  and  I  believe  he  examined  her  stool  and  ex¬ 
amined  her  and  told  her  that  he  would  make  an  appointment 
with  her  for  the  next  day,  or  couple  of  days,  after  that,  to 
perform  the  abortion. 

The  price  was  $150.  He  said,  “Did  I  charge  you  $150?” 
And  the  girl  said,  “Yes,  that’s  what  you  charged  me;  the 
last  time. 

49  So  the  Ott  girl  left  his  home,  trying  to  raise  the 
$150.  She  was  unable  to  raise  the  $150.  I  believe  on 

January  16th  was  payday,  and  she  had  saved  about  $50  of 
her  own  and  she  borrowed  another  $100,  and  she  went  to 
Doctor — that  is,  Peckham’s  office,  on  January  17th.  She 
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went  there  that  night;  that  is,  the  evidence  will  show  Jan¬ 
uary  17th  was  a  Thursday. 

She  had  the  money  with  her.  The  defendant  wanted  to 
perform  the  abortion  that  night.  He  told  her  at  that  time 
that  it  wouldn’t  be  necessary  for  her  to  go  to  the  hotel, 
because  he  had  some  woman  who  ran  a  rooming-house  and 
that  the  Ott  girl  could  go  to  this  woman  in  the  rooming- 
house  and  that  she  would  take  care  of  her  while  she  was 
about  to  abort;  that  it  was  all  right,  because  the  woman 
running  the  rooming-house  was  in  agreement  with  Dr.  Peck- 
liam,  that  he  was  to  send  people  there,  knowing  for  that 
purpose  so  that  they  could  abort  in  the  house. 

The  girl  told  him,  No,  that  she  didn’t  want  to  go  where 
anybody  was  around.  She  told  him  that  she  didn’t  want 
to  take  any  days  off ;  that  she  wanted  to  perform  the  abor¬ 
tion  on  a  Friday  so  that  she  could  have  Saturday  and 
Sunday  off. 

The  defendant  told  her  to  come  back  the  Friday  night; 
that  was  January  18th.  He  told  her  to  come  there  about  five 
o’clock  in  the  evening. 

The  Ott  girl  did  go  to  the  defendant’s  home  on 
50  January  18th,  about  five  or  five-thirty;  again  entered 
the  place;  the  defendant  brought  her  downstairs. 
He  asked  her  if  she  had  the  money  with  her,  and  she  said, 
Yes.  He  told  her  that  the  abortion  would  only  take  about 
ten  minutes  and  that  lie  would  be  all  through. 

The  evidence  will  show  that  lie,  again,  told  the  girl  to 
take  off  her  panties  and  get  on  this  table.  That  the  Ott  girl 
got  on  the  table,  and  the  defendant  again  put  the  speculum 
into  her  vagina,  and  got  some  instruments  of  some  kind 
and  probed  around  the  vagina,  and  in  probing  around  the 
vagina  the  Ott  girl  told  him  that  it  hurt,  and  told  him,  “What 
are  you  doing;  that  you  didn’t  do  those  things  before.” 

The  defendant  told  her  that  as  far  as  it  hurting  her  that 
it  was  imagination,  or  “If  you  think  this  hurts,  you  wait 
until  later.” 


45 


That  then  the  defendant  got  some  other  instruments  and 
inserted  those  instruments  into  the  vagina  of  the  Ott  girl, 
giving  her  the  feeling  as  though  he  was  pulling  or  tearing 
something.  That  she  again  said  to  him,  “You  are  hurting 
me.  Why  is  it  that  you  didn’t  do  it  this  way  before?”  And 
she  started  to  bleed.  And  when  the  Ott  girl  started  to  bleed 
she  became  frightened,  and  the  defendant  told  her,  “Well, 
I  will  take  care  of  that.  I  will  put  cotton  in  it  and  the'  cotton 
will  last  you,  that  is  it  will  stay  in  there  and  protect 

51  you  until  you  get  to  the  hotel. 

Mr.  Offutt:  I  am  sorry,  I  missed  that;  Mr.  Mc¬ 
Laughlin’s  voice,  every  once-in-awhile  drops — I’m  sorry. 

The  Court :  I  think  he  speaks  loud. 

Mr.  Offutt:  I  don’t  know  what  he  said;  I  didn’t  hear  it, 
and  I  am  entitled  to  hear  it. 

The  Court:  You  may  proceed,  Mr.  McLaughlin. 

Mr.  McLaughlin:  I  am  trying  to  find  my  place,  Your 
Honor.  | 

Mr.  Offutt:  May  the  reporter  read  what  he  said? — I 
didn’t  hear  it. 

The  Court:  No;  no. 

Mr.  Offutt :  The  Ott  girl  says  to  the  defendant,  when  she 
started  to  bleed  and  became  frightened  about  how  he  was 
doing  the  operation  this  time  different  from  the  other  time, 
that  the  defendant  said  he  would  put  cotton  in  her  vagina 
and  it  would  stop  the  blood  until  she  got  to  the  hotel. 

He  did  pack  the  vagina  with  cotton.  And  when  the  Ott 
girl  started  to  tell  him  that  she  was  feeling  cramps  already, 
he  said  “Well,  that’s  just  your  imagination ;  that  you  won’t 
feel  any  cramps — it  takes  at  least  five  or  six  hours,  j 

The  Ott  girl  then  left  the  home  of  the  defendant,,  and 
telling  the  defendant  again  that  she  was  going  to  the 

52  Raleigh  Hotel. 

The  Ott  girl  left  the  home  of  the  defendant  on 
January  18,  1952,  and  went  immediately  to  the  Raleigh 
Hotel,  and  there  she  engaged  a  room  in  the  hotel.  She  was 
in  the  hotel  for  a  short  period  of  time  when  she  began  to 
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get  these  terrific  cramps  and  in  terrific  pain — being  in  such 
pain  that  she  called  up  Mt.  Alto  Hospital  to  try  to  enter 
the  hospital. 

She  was  told  that  she  would  have  to  get  in  a  cab,  that 
they  couldn’t  send  the  ambulance.  So  the  Ott  girl — I  believe 
it  was  in  the  morning,  in  the  wee-hours  of  the  morning — got 
in  the  cab  and  went  to  Mt.  Alto  Hospital.  When  she  entered 
Mt.  Alto  Hospital  she  was,  well,  running  a  high  tempera¬ 
ture. 

The  evidence  will  show  that  she  more  or  less  suffered 
peritonitis  or — peritonitis  or  whatever  the  technical  term  is 
they  use — so  she  was  under  observation  there  for  some  time. 
I  believe  the  man  who  was  in  charge  was  Dr.  Kilpatrick. 
That  on  her  admittance  to  the  hospital,  her  private  parts 
of  her  vagina,  the  evidence  will  show,  were  bleeding  and 
discharging;  and  after  she  was  treated  in  the  hospital  for 
three  or  four  days  she  aborted,  that  is,  passed  the  foetus. 

Now,  if  we  show  these  facts  to  you,  ladies  and 
53  gentlemen  of  the  jury,  as  I  have  outlined  them — 

I  might  sav  this:  When  the  defendant  Peckham 
went  to  the  Harrington  Hotel,  on  the  morning  of  May  3d, 
just  prior  to  going  to  the  hotel  Ott  called  him  at  his  home; 
Christianson  had  left  the  room  and  was  down  in  the  lobby 
and  saw  the  defendant  Peckham  come  into  the  hotel  and 
go  up  in  the  elevator  and  stay  up  there,  I  believe  he  was 
up  there  for  approximately  an  hour. 

If  I  prove  those  facts  to  you,  as  I  have  outlined  them, 
ladies  and  gentlemen  of  the  jury,  the  Government  will  ask 
you  for  a  verdict  of  guilty,  as  charged. 

Mr.  Offutt:  If  Your  Honor  please,  on  behalf  of  the  de¬ 
fendant  I  request  at  this  time  the  right  to  reserve  the 
opening  statement ;  and  request  Your  Honor  to  instruct  the 
jury  to  keep  their  minds  open  until  they  have  heard  the 
whole  case. 

The  Court:  I  am  not  going  to  instruct  the  jury  at  this 
time.  You  may  reserve  your  opening  statement,  however. 

********** 
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Mary  Millicent  Ott, 

was  called  as  a  witness  by  and  on  behalf  of  The  "United 
States,  and  being  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

Direct  Examination 

By  Mr.  McLaughlin :  ! 

Q.  Just  talk  loud,  so  that  we  all  can  hear  you.  What  is 
your  full  name?  A.  Mary  Millicent  Ott. 

The  Court:  Oh,  you  will  have  to  speak  louder  and  'more 
distinctly.  j 

The  Witness :  Mary  Millicent  Ott. 

By  Mr.  McLaughlin : 

Q.  Where  do  you  live,  Miss  Ott?  A.  3009  Q  Street. 

Q.  Recalling  your  attention  to  February,  1951,  do;  you 

recall  where  you  were  living  at  that  time?  A.  Yes.  I 
66  was  living  at  2415  Pennsylvania  Avenue. 

Q.  And  is  that  in  the  northwest  section  of  Wash¬ 
ington,  D.  C.f  A.  Yes;  it  was. 

Q.  And,  during  the  month  of  February,  1951,  what  was 
your  physical  condition  about  that  time? 

Mr.  OfFut:  1  object. 

The  Court:  Objection  overruled.  i 

A.  1  was  pregnant. 

By  Mr.  McLaughlin : 

Q.  When,  in  the  month  of  February,  when  had  you  missed 
your  last  period,  would  you  say?  A.  Well,  I  missed  in  De¬ 
cember. 

I 

Q.  December?  A.  Uh-huh. 

Mr.  OfTutt:  May  T  move  that  the  answer,  “I  was  preg¬ 
nant,”  be  stricken  out?  That  is  a  conclusion  and  requires 
expert  testimony. 

The  Court:  Objection  overruled. 
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By  Mr.  McLaughlin : 

Q.  So  that  we  will  say,  at  the  end  of  December,  or  ap¬ 
proximately  the  first  of  March,  1951,  you  had  missed  your 
menstrual  period  for  how  many  times,  would  you  say?  A. 
I  would  say  1  was  about  three  months  pregnant. 

Q.  As  a  result  of  your  being  three  months  preg- 

67  mint,  did  you  go  to  see  anyone?  A.  Yes ;  I  did. 

Q.  Did  there  come  a  time  when  you  went  to  a  house 
located  at  640  Princeton  Place,  Northwest,  in  the  District 
of  Columbia? 

Mr.  Offutt:  Just  a  moment.  1  object  to  leading  questions. 
I  think  the  witness  should  be — 

The  Court :  l  will  overrule  the  objection. 

A.  Yes ;  I  did  go  there. 

By  Mr.  McLaughlin : 

Q.  Can  you  recall  approximately  the  time  you  went  there, 

what  month?  A.  1  went  there  in  February,  the  first  time. 

Q.  In  February.  Can  you  recall  the  approximate  date 

it  was  in  the  month  of  February?  A.  About  the  third  week 

in  February;  it  was  toward  the  end  of  the  month. 

*  ' 

Q.  And  where  is  this  house  at  640  Princeton  Place? 

The  Court:  Is  it  640  or  604? 

Mr.  McLaughlin  :  640,  T  believe,  Your  Honor.  I  will  check 
on  that  to  make  sure. 

Mr.  Offutt:  T  am  objecting  to  the  District  Attorney’s 
checking.  1  think  it  is  for  the  witness,  not  for  the  District 
Attorney. 

Mr.  McLaughlin :  640. 

The  Court:  I  wanted  to  know  what  was  the  ques- 

68  tion  addressed  by  the  District  Attorney. 

Mr.  Offutt:  Yes,  Your  Honor.  He  said  “640”,  and 
now  he  is  looking  to  check  it. 

The  Court:  You  may  proceed. 

Mr.  McLaughlin:  This  constant  interruption  kind  of 
breaks  my  thought,  Your  Honor.  I  don’t  know  whether  he 
is  doing  it  purposely  or  not,  but  T  will  try  to  collect  myself. 
The  Court :  You  may  proceed. 
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By  Mr.  McLaughlin : 

Q.  You  say  you  went  there  about  the  third  week  in  Feb¬ 
ruary,  1951?  A.  Yes. 

Q.  And  what  time  of  the  day  or  night  did  you  go  there? 
A.  It  was  after  work ;  it  was  about  five  o  ’clock. 

Q.  And  do  you  know  just  about  where  640  Princeton 
Place,  Northwest,  is  located?  A.  Yes;  I  do. 

Q.  And  where  is  it  near,  or  what  streets  do  you  take  to 
go  there?  A.  Well,  the  7th  Street  trolley  goes  within  a  block 
of  it. 

Q.  And  the  7th  Street  trolley  would  run  on  what  street? 
A.  Well,  it  goes  directly  out  7th  Street  and  runs  out 

69  7th  Street  and  runs  into,  I  believe  it  is  Georgia 
Avenue. 

Q.  When  you  arrived  at  that  address,  just  tell  us  what 
you  did  at  640  Princeton  Place,  Northwest?  A.  Well,  I  had 
an  examination  by  Dr.  Peckham.  I 

Q.  What  I  meant, — did  you  go  in  that  house?  A.  Yes;  I 
went  in. 

Q.  How  did  you  get  in  the  house?  A.  The  door  was  open, 
but  I  rang  the  bell. 

Q.  And  you  walked  in  ?  A.  The  doctor  came  to  the  door 
and  I  went  in. 

Q.  You  say  “Dr.  Peckham.”  Do  you  see  the  man  here, 
today,  that  you  saw ?  A.  Yes ;  T  do. 

Q.  Will  you  point  out  him,  please?  A.  (The  witness 
pointed  to  the  defendant.) 

Mr.  McLaughlin :  May  the  record  show  that  she  points 
to  Dr.  Henrv  L.  Peckham,  Jr.  ? 

The  Court :  The  record  may  so  show. 

By  Mr.  McLaughlin : 

Q.  Where  did  you  see  the  Defendant  Peckham?  A.  At  his 
house  at  640  Princeton  Place. 

Q.  T  mean,  as  you  went  in  the  house,  you  rang  the  bell 
and  went  in ;  did  you  wait  any  time,  or  was  he  right  there? 
A.  The  first  time,  T  waited  a  few  minutes  until  he 

70  came  to  the  door.  ; 
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Q.  This  is  in  February?  A.  Yes. 

Q.  And,  when  he  came  to  the  door,  what  was  said  by  you 
or  what  was  said  by  the  defendant?  A.  Well,  I  told  him  who 
I  was,  and  he  didn  ’t  keep  me  upstairs ;  he  had  me  go  down¬ 
stairs  with  him. 

Q.  Go  downstairs?  A.  Yes,  sir. 

Q.  When  you  went  downstairs,  just  what  part  of  the 
building  downstairs  did  you  go  to,  the  front  or  the  rear? 
A.  The  front. 

Q.  When  you  went  to  the  front,  did  the  Defendant  Peck- 
ham  go  with  you?  A.  Yes;  he  did.  He  went  downstairs,  in 
front  of  me. 

Q.  And  then,  when  you  went  in  the  front  room,  what  hap¬ 
pened?  A.  Well,  he  told  me  he  would  have  to  examine  me. 

Q.  What  did  you  say  to  Peckham  before  he  said  he  would 
have  to  examine  you?  A.  Well,  I  told  him  that  I  was  preg¬ 
nant. 

Q.  Did  you  tell  him  how  long?  A.  Yes. 

Mr.  Offutt:  Just  a  minute,  if  Your  Honor  please.  I  ob¬ 
ject  to  this.  These  questions  are  leading.  Why  doesn’t 
71  he  let  the  witness  tell  the  conversation?  I  object  to 
these — 

The  Court:  Please  don’t  argue;  just  note  your  objection. 
Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  How  long  did  you  tell  him  you  were  pregnant?  A.  I 
told  him  T  was  pregnant  since  December. 

Q.  And  what  did  the  Defendant  Peckham  say?  A.  Well, 
he  explained  to  me  that — first,  he  told  me  he  would  have  to 
examine  me. 

Q.  Did  he  examine  you?  A.  Yes; he  did. 

Q.  And  how  did  he  examine  you?  A.  Well,  he  had  me  get 
up  on  a  regular  examining  table,  in  the  front  part  of  his 
basement. 

Q.  Did  he  examine  you  when  you  got  on  the  table?  A. 
Yes,  sir. 

Q.  And  what  did  the  examination  consist  of;  what  did  he 


do?  A.  Well,  he  used  an  instrument  to  more  or  less  dilate 
me,  and  he — 

Q.  Prior  to  getting  on  the  table,  did  you  remove  any  of 
your  clothing? 

Mr.  Offutt:  Just  a  moment.  I  object  to  him  interrupting 
the  witness;  she  was  starting  to  tell  what  he  did, — and  he 
stopped  her. 

72  The  Court:  Just  a  moment.  She  had  completed  her 
answer. 

Mr.  Offutt:  May  1  have  the  answer  read,  Your  Honor? 
The  Court:  No.  Proceed. 

Mr.  Offutt:  May  I  have  the  answer  read,  so  that  I  may 
get  it  this  time  ? 

The  Court:  No.  You  may  proceed. 

By  Mr.  McLaughlin : 

Q.  Prior  to  getting  on  the  table,  did  you  remove  any  of 
your  clothing?  A.  Yes;  just  my  undergarments. 

Q.  Your  panties?  A.  Yes,  sir. 

Q.  When  you  got  on  the  table,  what  part  of  your  body  did 
he  examine?  A.  The  lower  part. 

Q.  And  when  you  say  the  “lower  part,”  you  mean  your 
private  parts?  A.  Yes,  sir. 

Q.  And,  by  your  private  parts,  you  mean  your  vagina? 
A.  Yes,  sir. 

Q.  What  did  he  do;  what  did  the  examination  consist  of? 
A.  Well,  lie  used  an  instrument  to  dilate  me;  said  that  he 
could  look  with  another  instrument  that  has  a  light 

73  on  it. 

Q.  What  else  did  he  do,  if  anything?  A.  At  that 
time  he  just  examined  me. 

Q.  Did  he  say  anything  at  the  time  to  you,  while  he  was 
examining  you?  A.  Well,  nothing  more  than  to  relax,  and 
so  forth. 

Q.  How  long  would  you  say  that  you  were  on  the  table 
and  the  defendant  was  examining  you?  A.  Not  more  than 
ten  or  twelve  minutes.  ! 

Q.  Did  there  come  a  time  when  you  got  off  of  the  table? 
A.  Yes,  sir.  i 


Q.  When  you  got  off  of  the  table,  did  you  have  any  fur¬ 
ther  conversation  with  the  Defendant  Peckham?  A.  Yes, 
sir ;  I  did. 

Q.  What  was  that?  A.  He  told  me  that  there  were  two 
ways — 

Q.  Two  ways  of  what  ?  A.  Of  doing  an  abortion. 

Q.  And  what  else  did  he  say?  A.  Well,  he  asked  me  what 
degree  of  pain  1  could  take,  to  determine  whether  I  would 
want  an  early  one  or  a  late  one. 

Q.  Did  he  explain  to  you  what  he  meant  by  the  two  ways 
of  performing  an  abortion  ?  A.  Yes,  sir. 

Q.  What  did  he  say  about  that?  A.  He  said,  in  the 

74  early  stage,  he  could  do  an  abortion  within  a  half- 
hour,  and  he  would  be  finished  at  the  same  time  that 

he  did  it. 

Q.  And  what  was  the  other  way?  A.  The  other  way  was 
more  or  less  like  a  normal  birth;  he  would  wait  until  I  was 
further  along,  and  then  I  would  have  regular  labor  pains. 

Q.  Was  there  any  conversation  with  him  at  that  time  as  to 
price,  how  much  you  were  to  pay?  A.  Yes,  sir. 

Q.  And  what  was  that?  A.  Well,  he  told  me  that  it  would 
be  $350. 

Q.  Was  anyone  else  present  at  that  time,  when  you  had 
that  conversation  with  him?  A.  No,  sir — not  downstairs. 

Q.  When  you  came  upstairs,  was  there  someone  present? 
A.  Yes,  sir :  there  was  someone  waiting  for  me. 

Q.  And  what  was  his  name?  A.  His  name  was  George 
Christianson. 

Q.  Were  there  any  other  patients  in  the  office,  at  the  time 
you  went  there  on  that  occasion,  that  you  can  recall?  A.  Yes ; 
there  was  someone  waiting  in  the  living-room  when  we 
came  in. 

Q.  Do  you  recall  whether  they  were  men  or  women?  A. 
As  I  believe,  the  first,  time  it  was  a  woman  and  two 

75  men. 

Q.  Have  you  related  all  the  conversation  you  had 
with  the  Defendant  Peckham  after  coming  upstairs,  and 
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after  the  examination?  A.  Well,  with  the  exception  of  the 
date.  He  told  me  when  to  come  back. 

Q.  Do  you  recall  when  he  told  you  to  come  back?  A.  Yes. 
I  was  going  to  come  back  within  a  week  or  so.  That  was  in 
February. 

Q.  Have  you  related  all  the  conversation  you  had^  or 
everything  that  happened  at  that  time,  that  you  can  recall? 
A.  With  the  exception  that  I  hadn’t  decided  for  sure  when 
T  wanted  this  done,  because  1  wanted  to  think  over  whether 
it  would  be  easier  for  me  to  take  the  earlier  than  the  later 
method. 

Q.  Was  there  anything  else  you  can  recall  that  happened 
at  that  time,  while  you  were  in  the  Defendant  Peekham’s 
house?  A.  I  only  know  that  I  did  tell  him  T  couldn’t  afford 
$350. 

Q.  And  what  did  he  say  to  that,  if  anything?  A.  He  finally 
settled  on  a  lower  sum. 


Q.  At  this  conversation — I  meant,  at  this  time,  did  he  say 
a  lower  sum,  on  this  February  meeting?  A.  Yes,  sir ;  $250. 

Q.  What  time  would  you  say  that  you  left  the  de- 
76  fendant’s  house  on  that  date,  in  Feb ruarv?  A.  About 
six  o’clock. 


Q.  Did  there  come  a  time  when  you  either  telephoned  the 
defendant,  or  saw  the  Defendant  Peckham  again,  after  that 
date?  A.  There  came  a  time  when  I  telephoned  him. 

Q.  And  can  you  recall  approximately  when  that  was? 
A.  Yes ;  it  was  a  great  deal  later. 

Q.  Would  you  say  it  was  weeks  later?  A.  Yes,  sir. 

Q.  How  many  weeks  later,  would  you  say?  A.  Well,  about 
eight  weeks  later. 

Q.  Do  you  recall  what  month  it  was  in?  A.  It  was  the  end 
of  April.  ; 

Q.  You  say  you  called  the  defendant.  How  did  you  get 
the  Defendant  Peckham ’s  telephone  number?  A.  By  looking 
it  up  in  the  directory. 

Q.  Looking  it  up  in  the  directory.  What  conversation  did 
you  have  with  the  defendant  on  the  telephone?  A.  Well,  I 
asked  him  if  a  certain  date  would  be  all  right. 
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Q.  Do  yon  recall  what  date? 

Mr.  Offutt :  Just  a  minute.  I  object  to  that,  if  Your  Honor 
please.  She  has  jumped  from  one  point;  I  would  like  to 
know  about  the  telephone  conversation,  how  she  got 
77  the  telephone  number. 

The  Court:  You  will  have  full  opportunity  to 
cross-examine  this  witness. 

Mr.  Ofifutt :  Oh,  I  see. 

By  Mr.  McLaughlin : 

Q.  Relate,  if  you  will,  what  conversation  you  had  with  the 
defendant  on  the  telephone?  A.  I  simply  told  him  who  I  was, 
and  asked  if  a  certain  date  was  all  right,  which  was — 

Q.  (Interposing)  Do  you  recall  what  date  you  suggested 
to  him?  A.  I  didn’t  give  a  definite  date;  I  said,  a  certain 
day  in  the  week. 

Q.  Do  you  recall  what  day  you  suggested ;  I  mean,  the  day 
of  the  week?  A.  Yes.  It  was  a  Wednesday.  As  I  recall,  I 
wanted  it  Friday,  so  I  wouldn’t  have  to  take  time  off  from 
work,  but  he  said  “Wednesday.” 

Q.  As  a  result  of  the  conversation  you  had  with  the  de¬ 
fendant  Peckham  on  the  telephone,  did  there  come  a  time 
when  you  saw  him  personally,  again,  after  that?  A.  Yes, 
sir ;  there  was. 

Q.  And  can  you  recall  what  date  that  was?  A.  It  was 
Wednesday. 

Q.  Do  you  recall  what  month  it  was?  A.  The  month 
7S  of  May. 

Q.  Was  it  the  first  part  of  May  or  the  latter  part 
of  May?  A.  It  was  the  early  part  of  May. 

Q.  On  that  date,  tell  us,  if  you  will,  under  what  circum¬ 
stances  you  saw  the  Defendant  Peckham,  and  where?  A. 
That  was  at  his  house. 

Q.  And  was  that  at  640  Princeton  Place,  Northwest,  in 
the  District  of  Columbia?  A.  Yes,  sir ;  it  was. 

Q.  What  time  did  you  arrive  at  the  defendant  Peckham ’s 
house  on  that  date?  A.  On  Wednesday,  I  arrived  at  about 
five  o  ’clock. 
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Q.  When  you  arrived  at  his  house,  just  tell  what  hap¬ 
pened?  A.  Well,  he — 

Q.  (Interposing)  How  did  you  get  in — did  you  go  in  the 
house?  A.  Yes,  sir.  i 

Q.  How  did  you  get  in  the  house?  A.  I  walked  in.  i 
Q.  Did  you  do  anything  prior  to  walking  in?  A.  No;  He 
told  me,  the  first  time,  it  wouldn’t  be  necessary  for  me  to 
ring  a  bell — just  to  walk  in. 

Q.  When  you  walked  in  on  that  date,  in  May,  how 

79  long  were  you  in  the  house  before  you  saw  the  De¬ 
fendant  Pcckham?  A.  I  waited  a  few  minutes,  and 

then  he  came  upstairs. 

Q.  When  you  say  “he,”  you  mean  whom?  A.  Dr.  peck- 
ham. 

Q.  When  the  Defendant  Peckham  came  upstairs,  did  you 
have  any  conversation  with  him;  did  you  talk  to  him?  A. 
No,  sir ;  not  upstairs. 

Q.  When  he  came  upstairs,  did  you  go  any  place  With 
Peckham?  A.  Yes.  I  went  downstairs  with  him. 

Q.  And,  when  you  went  downstairs  with  Peckham,  did 
you  go  to  the  same  room  you  had  been  previously  in,  down¬ 
stairs?  A.  Yes,  sir. 

Q.  That  was  in  what  part  of  the  house?  A.  The  front  part 
of  the  basement. 

Mr.  OfFutt :  I  object  to  the  leading  questions,  if  the  Court 
please.  ; 

Q.  This  is  not  a  leading  question. 

Mr.  OfFutt:  He  said,  “did  you  go  to  the  same  room?” 
The  Court :  Objection  overruled. 

By  Mr.  McLaughlin :  \ 

Q.  When  you  went  downstairs  and  went  in  this  room, 
what  conversation,  what  talk,  did  you  have  with  the  Defend¬ 
ant  Peckham?  Do  you  remember  what  was  said 

80  cither  by  you  or  by  him,  the  defendant?  A.  Well,  I 
know  I  w’ent  to  him  one  day  and  told  him  that  I 

couldn’t  get  the  money  that  he  had — 
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Q.  (Interposing)  Was  that  prior  to  this  day  that  you  went 
there  in  May?  A.  1  went  there  two  days  in  a  row. 

Q.  When  was  that — can  you  recall? 

Mr.  Offutt:  Now,  just  a  minute,  if  Your  Honor  please. 
I  object  to  this  now;  we  are  talking  about  Wednesday. 

The  Court:  Wednesday?  I  think  this  is  a  perfectly 
proper  question. 

Mr.  Offutt:  He  has  asked  about  the  conversation  on 
Wednesday,  and  she  is  saying  she  went  there  on  two  days. 

The  Court:  If  there  is  anything  obscure,  you  can  clear 
it  up  on  cross-examination.  You  will  have  full  leeway  on 
cross-examination. 

Mr.  Offutt :  All  right. 

By  Mr.  McLaughlin : 

Q.  You  started  to  say  that  you  went  there  in  May?  A. 
Yes,  sir. 

Q.  Is  there  anything  that  refreshes  your  recollection  as 
to  the  specific  date  that  you  went  there  in  May,  1951?  A. 
All  I  recall  is  that  I  did  go  there  one  day  and  talked  to  him, 
and  the  next  day  I  came  back  with  more  money;  and  that 
was  when — 

81  Q.  (Interposing)  Was  that  the  day  in  May?  A. 

The  day  I  went  back  with  the  money,  I  believe,  was 
on  Wednesday. 

Q.  And  is  that  the  May  date  that  you  are  talking  about? 
A.  Yes,  sir. 

Q.  On  that  date  that  you  went  back  with  the  money — I 
will  reframe  that. 

You  say  you  had  been  there  a  day  before  that  date?  A. 
Yes,  sir. 

Q.  And  did  vou  see  the  Defendant  Peckham?  A.  Yes; 
I  did. 

Q.  And  what  conversation  did  you  have  with  Peckham 
at  that  time?  A.  I  told  him  that  George  had  resented  the 
fact  that  I  wanted  to  get  an  abortion;  he  didn’t  want  me  to 
go  through  with  it,  and  he  had  used  the  money,  and  I  didn’t 
have  the  amount  he  asked  for. 


Q.  And  what  did  the  Defendant  Peckham  say,  if  any¬ 
thing?  A.  He  told  me  that  George  had  told  him  not  to  do 
it,  and  that  I  wasn’t  to  have  anything  more  to  do  with  him. 

Q.  With  whom  ?  A.  With  George.  That  if  I  promised  I 
wouldn’t  see  him  any  more  about  this  situation,  that  he 
would  go  through  with  it  the  next  day. 

82  Q.  Was  there  anything  agreed  as  to  price,  at  that 
time?  A.  Yes.  I  only  had  $80,  and  he  told  me  couldn’t 

possibly  do  it  for  that,  and  that  if  I  got  enough  to  make 
$100  the  next  day,  and  with  fifty  due  after  that,  he  would 
do  it. 

Q.  And  did  you  go  back  the  next  day,  in  May?  A.  Yes,  sir. 

Q.  What  time  did  you  go  there  on  this  date  in  May?  A. 
It  was  five  o  ’clock. 

Q.  Five  o’clock  in  the  evening?  A.  Yes. 

Q.  When  you  arrived  at  his  home,  at  five  o’clock  in  the 
evening,  did  you  go  in  the  house?  A.  Yes.  i 

Q.  And,  when  you  went  in  the  house,  did  you  see  the  De¬ 
fendant  Peckham?  A.  Yes ;  I  did. 

Q.  What  floor  was  the  defendant  on  when  you  first  saw 
him  on  that  date?  A.  On  the  main  floor  of  his  house. 

Q.  Did  you  have  any  talk  or  conversation  with  him  at 
that  time?  A.  No. 

Q.  Did  you  go  any  place  with  the  defendant?  A. 

83  Downstairs. 

Q.  And  you  went  downstairs ;  and  in  what  part  of 
tlie  downstairs  did  you  go?  A.  Into  his  basement,  the  front 
room. 

Q.  When  you  went  in  the  front  room  with  the  defendant, 
in  the  basement,  what  happened ;  what  did  you  do?  A.  Well, 
lie  had  me  take  off  my  pants  again,  and  get  on  the  same 
table.  j 

Q.  And,  when  you  got  on  the  table,  what  happened  after 
that?  A.  Well,  then  he  proceeded  to  get  something  ready, 
while  I  was  in  position. 

Q.  What  did  he  do?  Just  tell  us  what  he  did,  to  the  best 
of  your  recollection?  A.  Well,  he  used  the  same — actually, 
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I  can’t  say  whether  it  was  the  same  instrument,  but  he 
used  an  instrument  to  dilate  me,  first. 

Q.  When  he  used  that  instrument,  what  did  he  do  next? 
A.  Well,  he  used  the  light,  again. 

Q.  And,  when  he  used  the  instrument,  did  he  use  it  on 
vour  vagina,  as  vou  sav?  A.  Then  he  used  an  instrument 
which  he  put  into  my  vagina ;  yes. 

Q.  And  what  kind  ot'  an  instrument  was  that?  A.  Sir? 
In  the  position  1  was,  I  really  could  not  say  I  could  see  it. 

Q.  When  he  put  the  instrument  in,  could  you  feel 
S4  it?  A.  Yes. 

Q.  And  could  you  feel  what  he  was  doing?  A.  Yes. 

Q.  What  would  you  say  he  was  doing — what  could  you 
feel?  A.  It  just  was  a  sharp  sensation,  sort  of  a  burning 
sensation. 

Q.  Did  he  do  anything  else?  A.  Well,  all  I  know  is,  it  was 
painful;  1  couldn’t  tell  exactly  what  he  was  doing. 

Q.  While  he  was  doing  this,  how  long  would  you  say  that 
he  had  this  instrument  in  you,  that  you  could  feel?  A.  I 
would  say,  about  ten  minutes. 

Q.  Did  he  put  anything  else  in  your  vagina,  if  you  know? 
A.  Xo,  sir :  it  was  quite  short. 

Q.  Was  there  any  medicine  of  any  kind  used?  A.  Well, 
before  he  used  the  instrument,  he  put  something,  some  sort 
of  a  cream,  or  something,  in  there. 

Q.  As  a  result  of  him  putting  in  the  cream — in  your 
vagina,  you  mean  ?  A.  Yes. 

Q.  — did  you  feel  any  feeling  from  that?  A.  Just  a  burn¬ 
ing  sensation. 

Q.  While  he  was  doing  these  things,  did  you  say 
85  anything  to  him?  A.  No  more  than  that  it  hurt. 

Q.  Did  you  register  pain?  A.  Yes ;  and  I  asked  him 
how  much  longer  it  would  take.  He  said  it  would  be  very 
short :  it  would  be  over  in  a  few  minutes. 

Q.  And  how  long  would  you  say  that  you  were  on  the 
table?  A.  About  20  to  25  minutes. 

Q.  And,  all  the  25  minutes  you  were  on  the  table,  was  the 
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defendant  putting  different  instruments  into  your  vagina? 
A.  Well,  with  the  exception  of  breaks,  where  he  would  go 
over  to  his  sterilizer,  which  was  about  three  feet  away. 

Q.  Did  he  at  any  time  say  to  you  what  he  was  doing?  A. 
No ;  he  just  said  that  it  wouldn ’t  hurt  much  longer,  that’s  all. 

Q.  When  you  got  off  the  table,  did  you  have  any  further 
conversation  with  the  Defendant  Peckham?  A.  Yes,  sir; 
he — 

Q.  What  was  that?  A.  He  asked  me  what  hotel  I  was  go¬ 
ing  to. 

Q.  Did  you  tell  him  what  hotel  you  w~ere  going  to?  A. 
Yes;  I  did.  He  asked  me  the  room  number,  and  I  actually 
didn’t  have  one.  I  told  him  a  fictitious  room  number 
S6  in  the  Raleigh. 

Q.  In  the  Raleigh  Hotel?  A.  Yes,  sir. 

Q.  When  you  told  him  you  were  going  to  the  Raleigh  Ho¬ 
tel,  did  he  say  anything  further  to  you  about  the  hotel?  A. 
Yes,  sir.  He  told  me  that  nothing  would  happen  for  several 
hours,  and  then  I  would  start  to  have  pain  at  approximately 
ten  o’clock,  and  that  I  should  go  to  bed,  and  that  eventually 
I  would  pass  the  foetus,  and  he  would  call  the  hotel  and  T 
could  tell  him  exactly  what  state  I  was  in,  through  a  code 
that  he  had. 

Q.  And  what  were  you  to  say — what  was  the  code?  A. 
Well,  if  I  was  still  having  severe  cramps,  I  was  to  say  I  was 
“still  cooking.”  i 

Q.  And  what  if  you  weren’t  having  cramps?  A.  If  T  had 
passed  the  foetus,  I  was  to  say  I  was  fine  and  dandy. 

Q.  Did  you  go  to  the  Raleigh  Hotel  on  that  same  date? 
A.  Yes,  sir;  I  went  to  the  Raleigh,  and  they  didn’t  have  any 


room.  I 

Q.  And  then  where  did  you  go?  A.  I  went  around  the  cor¬ 
ner  to  the  Harrington. 

Q.  The  Harrington  Hotel?  A.  Yes,  sir. 

Q.  And  is  the  Harrington  Hotel  located  at  11th 
87  and  E  Streets,  Northwest,  in  the  District  of  Colum¬ 
bia?  A.  Yes,  sir. 


i 

i 

i 
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Q.  Who  was  with  you  at  the  time1?  A.  George  Chris¬ 
tianson. 

Q.  When  you  went  to  the  Harrington  Hotel,  did  you 
register  in  the  hotel?  A.  Yes ;  I  did. 

Q.  This  is  on  the  same  date  that  you  had  just  previously 
left  Dr.  Peckham?  A.  Yes,  sir.  Actually,  I  didn’t  write  on 
the  register.  George  did. 

Q.  But  you  did  obtain  a  room  at  the  Harrington  Hotel? 
A.  Yes,  sir. 

Q.  Did  you  and  George  Christianson  go  in  that  room  in 
the  Harrington  ?  A.  Yes ;  we  did. 

Q.  When  you  went  to  the  room,  did  there  come  a  time 
when  you  suffered  any  pains  in  the  room?  A.  Yes,  sir. 

Q.  What  time  of  night  would  you  say  that  was,  or  the. 
evening?  A.  Well,  we  went  to  a  movie;  after  we  registered, 
we  went  to  a  movie,  which  must  have  taken  about  two  hours. 

Q.  And  what  time  would  you  say  you  came  back  to  the 
Harrington  Hotel?  A.  About  ten-fifteen. 

88  Q.  When  you  came  back  to  the  Harrington  Hotel, 
what  did  vou  do?  A.  Well,  I  went  to  bed.  I  was  hav- 
ing  cramps  and  severe  pain. 

Q.  And  those  cramps  were  in  what  part  of  your  body?  A. 
In  the  lower  abdomen. 

Q.  At  the  time  you  went  to  the  Harrington  Hotel,  and 
just  after  leaving  the  Defendant  Peckham ’s  house  on  this 
date,  did  you  have  anything  with  you :  did  you  bring  any¬ 
thing  with  you  as  a  result  of  the  instructions  you  received 
from  Peckham?  A.  Yes,  sir;  I  did. 

Q.  What  did  you  bring  with  you?  A.  I  had  a  piece  of 
plastic  which  I  was  to  put  under  me,  because  he  told  me — 

Q.  (Interposing)  When  you  say  “a  piece  of  plastic,” 
just  describe  that  a  little  more,  will  you,  please?  A.  It  was 
a  plastic  tablecloth. 

Q.  And  what  else  did  you  have  with  you?  A.  I  had  a  pair 
scissors. 

Q.  Your,  having  the  plastic  tablecloth,  as  you  say,  and 
a  pair  of  scissors,  was  that  the  result  of  any  conversation 
that  you  had  previously  had  with  Peckham? 
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Mr.  Offutt:  I  object  to  that.  She  has  already  nar- 
S9  rated  the  conversations,  and  the  jury  has  heard  that. 

The  Court:  You  might  ask  if  she  had  any  con¬ 
versation  concerning  this  matter. 

Mr.  McLaughlin :  I  will  reframe  it.  Yes,  Y^our  Honor, 
I  will  reframe  it. 

By  Mr.  McLaughlin : 

Q.  In  regard  to  this  plastic  tablecloth  and  the  pair  of 
scissors  which  you  had  with  you,  did  you  have  any  conver¬ 
sation  with  the  Defendant  Peckham  in  regard  to  those  ar¬ 
ticles  ?  i 

Mr.  Offutt:  May  we  know  when  this  conversation  he  is 
talking  about  now  took  place  ?  | 

Mr.  McLaughlin :  Surely. 

Mr.  Offutt:  Was  it  after  she  left  there? 

Mr.  McLaughlin :  I  will  bring  it  down — just  give  me  time. 

The  Court :  The  objection  is  overruled. 

I 

By  Mr.  McLaughlin : 

Q.  Did  you  have  any  conversation  with  Peckham  about 
those?  A.  Yes.  At  the  time  when  he  told  me  how  long  it 
would  take  before  I  had  severe  pain,  then  he  went  into  some 
instructions  on  what  I  should  take  with  me,  and  how  much 
blood  there  would  be,  and  so  forth. 

Q.  When  did  he  have  this  conversation  with  you? 
90  A.  This  was  still  while  I  was  at  his  house,  on  Prince¬ 
ton  Place. 

Q.  Relate  that,  if  you  will.  What  did  he  say?  A.  Of  course, 
T  asked  him  just  how  bad  it  would  be,  and  how  much  pain 
there  would  be,  and  so  forth,  and  he — 

Q.  (  Interposing)  And  what  did  he  say?  A.  He  told  me  I 
would  have  severe  cramps,  and  it  would  be  more  or  less 
like  having  a  normal  baby.  And  T  asked  him  if  he  would  give 
me  anything  for  pain,  and  he  said  No,  not  to  take  anything 
at  all.  And  he  said  it  would  be  advisable  to  take  a  plastic, 
piece  of  plastic,  or  something,  to  put  underneath,  because 


there  would  be  a  great  deal  of  blood,  and  scissors  to  cut 
the  cord  with. 

Q.  After,  you  say,  you  went  to  the  hospital  (sic)  and 
about  ten  or  ten-thirty  you  began  to  get  these  pains?  A. 
Yes,  sir. 

Q.  As  a  result  of  those  pains,  did  there  come  a  time — 
after  you  had  the  pain,  between  ten  and  ten-thirty;  you  say 
they  were  severe  pains — as  a  result  of  those  severe  pains 
that  you  had,  did  you  at  any  time  pass  anything?  A.  Yes, 
sir.  1  started  having  big  clots,  first. 

Q.  When  did  that  start;  approximately  what  time?  A. 
That  must  have  been  about  twelve  o’clock. 

Q.  At  twelve  o’clock,  you  say,  you  started  to  pass  some 
discharge — of  what?  A.  Large  clots,  about  that  size 
91  (indicating),  and  then  it  was  about  two  hours  when 
I  started  having  big  clots. 

Q.  Did  there  come  a  time  when  you  passed  anything  else? 
A.  Yes,  sir;  then  the  foetus  started  to  come  out. 

Q.  And  did  you  pass  the  foetus?  A.  Yes. 

Mr.  OfFutt :  I  object  to  this  witness  talking  about  passing 
the  foetus.  I  don’t  know  whether  she  is  qualified  to  know 
what  a  foetus  is  or  not. 

Mr.  McLaughlin :  All  right;  I  will  ask  her. 

The  Court :  I  am  inclined  to  sustain  the  objection. 

Mr.  McLaughlin :  T  will  ask  her  now. 

Mr.  OfFutt:  If  Your  Honor  please,  I  have  not  objected  to 
the  line  of  questioning — 

The  Court :  I  will  sustain  the  objection. 

Mr.  McLaughlin :  Surely ;  T  will  ask  her. 

Mr.  OfFutt :  May  we  approach  the  bench  a  moment? 

The  Court :  No ;  there  is  nothing  before  the  Court. 

Mr.  OfFutt:  There  is  something  I  want  to  ask  Your  Hon¬ 
or,  so  I  won ’t  have  to  interrupt. 

The  Court:  Very  well;  you  may  approach  the  bench. 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tonee  of  voice,  as  follows:) 
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92  The  Court:  I  sustained  the  objection  because  I 
think  only  the  doctor  can  tell  whether  that  was  a 
foetus,  or  something  else. 

Mr.  Offutt:  Yes,  Your  Honor.  I  haven’t  objected  to  any 
of  this.  May  my  objection  run  to  her  description  abopt  her 
condition,  subject  to — I  take  it  he  is  going  to  connect  it  up 
later  with  medical  testimony. 

The  Court :  She  can  describe  what  she  saw  and  what  was 
done  to  her  and  how  she  felt. 


Mr.  Offutt :  I  have  no  objection  to  that. 

Then  there  is  one  other  thing — so  that  I  won’t  have  to 
object — I  take  it  he  is  going  to  fix  a  date  later  on? 

The  Court :  Well,  I  don ’t  know. 

Mr.  McLaughlin :  I  will  set  that. 

Mr.  Offutt :  He  did  not  fix  the  date ;  he  said,  early  in  May. 
The  Court :  That  is  sufficient. 


Mr.  McLaughlin :  I  will  set  that,  Your  Honor.  I 

Mr.  Offutt :  I  just  wanted  to  make  that  point. 

The  Court:  The  indictment  charges  on  or  about  May 
second. 


Mr.  McLaughlin :  I  will  set  it  specifically. 

Mr.  Offutt:  May  I,  so  that  I  will  protect  my  point,  object 
to  any  evidence  of  an  abortion,  unless  they  prove 
93  that  the  child  was  viable  ? 


There  is  a  case  in  the  Court  of  Appeals  that  the 
child  must  be  viable ;  and  if  Your  Honor  wishes  some  points 
later,  I  shall  be  glad  to  present  them. 

The  Court :  I  will  be  glad  to  have  that  case ;  I  do  not  re¬ 
call  it.  I 


Mr.  Offutt:  It  is  in  53  Appeals.  j 

Mr.  McLaughlin :  Our  statute  is  broad  enough  even  to 
cover  an  attempt  to  perform  it. 

The  Court :  That  is  right. 

Mr.  Offutt :  That  is  right ;  but  they  must  charge  it. 

The  Court :  I  shall  be  very  glad  to  have  you  submit  a  cita¬ 
tion  on  that. 


Is  it  your  contention  that,  in  order  to  come  within  this 
statute,  there  must  have  been  a  viable  foetus? 
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Mr.  Offutt :  Yes,  Your  Honor. 

The  Court :  I  am  inclined  to  the  opposite  view,  but  if  you 
have  any  authority  to  sustain  your  view,  please  submit  it. 

Mr.  Offutt:  All  right,  Your  Honor.  Thank  you. 

(Thereupon  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  McLaughlin : 

94  Q.  Miss  Ott,  you  used  the  term  “foetus.”  A.  Yes, 
sir. 

Q.  What  did  you  mean  by  that?  A.  By  the  foetus,  I  mean 
the  embrvo  child,  the  baby. 

9/7  9/ 

Q.  And  you  referred  to  the  foetus,  or  the  child.  Was  the 
child  formed?  A.  Yes,  sir.  May  I  describe  it? 

Q.  Yes.  A.  Well,  George  was  with  me  at  the  time,  and 
we  could  see,  first,  the  tiny  feet  come  out — 

Mr.  Offutt:  I  object  to  what  George  saw,  and  move  that 
it  be  stricken. 

The  Court:  Yes;  limit  yourself  to  what  you  saw. 

By  M  r.  McLaughlin : 

Q.  What  did  you  see?  A.  Well,  I  could  see  the  feet  come 
out,  and  the  legs. 

Q.  Did  you  cut  the  cord?  A.  After — it  was  sometime  later, 
because  it  was  much  harder  for  the  rest  of  the  baby  to  come 
out. 

Q.  Did  you  pass  the  after-birth  at  that  time?  A.  Xo,  sir. 

Q.  After  you  discharged  this  formed  baby,  as  you  de¬ 
scribed,  did  there  come  a  time  when  you  either  saw  or  talked 
to  the  Defendant  Peckham?  A.  Yes;  it  was  several  hours 
later. 

Q.  Did  you  see  him  or  did  you  talk  to  him?  A. 

95  Well,  first  he  called  me  on  the  telephone. 

Q.  When  you  arrived  at  the  Harrington  Hotel,  and 
registered  in  the  Harrington,  prior  to  passing  this  child,  as 
vou  saw  did  vou  contact  the  Defendant  Peckham?  A.  Yes; 
T  did.  I  called  him  and  told  him  that  there  was  a  mixup  in 
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the  room,  and  that  I  was  at  the  Harrington,  and  I  told  him 
the  correct  number,  which  actually  was  410. 

Mr.  Offutt :  May  we  have  the  time? 

The  Court:  Surely;  you  can  ask  that  on  cross-examin¬ 
ation.  j 

Mr.  Offutt:  All  right. 

The  Court:  You  will  have  a  full  opportunity  for  a  full 
cross-examination. 

By  Mr.  McLaughlin :  j 

j 

Q.  Coming  back,  then,  after  you  passed  the  child,  I  be¬ 
lieve  I  asked  you  whether  or  not  you  saw  or  talked  fo  the 
Defendant  Peckham  after  that?  A.  After  I  had  passed  the 
child? 

Q.  Yes,  sir.  A.  Yes,  sir ;  I  did. 

Q.  And  can  you  recall  what  time  it  was,  the  approximate 
time?  A.  It  was  early  morning  when  he  came  there. 

Q.  How  did  he  come  there — had  you  talked  to  him  before 
lie  came  there?  A.  Yes.  He  called  me  on  the  tele- 
96  phone.  ! 

Q.  And  when  he  called  you  on  the  telephone,  what 
did  you  say  and  what  did  he  say,  the  Defendant  Peckham? 
A.  The  first  time  he  called,  I  told  him  that  I  was  “still  cook¬ 
ing,”  which  meant  I  hadn’t  passed  the  after-birth. 

Q.  What  did  the  Defendant  Peckham  say,  if  anything? 
A.  He  said  he  would  call  back. 

Q.  Did  he  call  back  ?  A.  Yes;  he  did. 

Q.  And  did  you  talk  to  him  at  the  time  he  called  back? 
A.  Yes,  sir. 

Q.  What  did  you  say  to  him  at  that  time?  A.  I  told  him 
that  I  was  “fine  and  dandy.” 

Q.  And  what  did  the  defendant  say,  if  anything?  A.  I 
don’t  recall  exactly  what  he  said, — just  that  he  would  be 
over, — after  I  told  him  that. 

Q.  Did  the  defendant  come  to  the  Harrington  Hotel?  A. 
Yes,  sir.  i 


66 


Q.  And  can  you  tell  us  what  time  of  the  day  it  was,  of  the 
morning  or  evening;  do  you  recall,  approximately?  A.  It 
was  early  morning. 

Q.  Did  you  see  the  Defendant  Peckham  in  your  room  on 
that  morning?  A.  Yes,  sir.  The  door  was  open,  and  I  was 
unable  to  move,  so — 

97  Q.  (Interposing)  What  happened  when  the  de¬ 
fendant  came  in  your  room  in  the  Harrington  Hotel? 

A.  He  came  in,  and  he  saw  me  lying  there.  He  had  a  bag 
with  him. 

Q.  What  kind  of  a  bag — can  you  describe  it?  A.  Well, 
more  or  less  the  usual  type  bag  the  doctor  carries.  It  wasn’t 
like  a  briefcase ;  it  was  a  wide,  rather  wide  bag. 

Q.  And  what  happened  after  the  defendant  came  into  the 
room,  in  the  Harrington,  with  the  bag?  A.  Well,  he  pro¬ 
ceeded  to  use  an  instrument. 

Q.  Just  tell  us  what  he  did,  as  nearly  as  you  can  recall, 
his  actual  movements?  A.  Well,  he  put  this  instrument  in¬ 
side  of  me. 

Q.  In  your  vagina?  A.  Yres,  sir. 

Q.  And,  after  he  did  that,  what  else?  A.  It  felt  like  he  was 
pulling  my  insides ;  it  was  like  a — like  forceps,  or  something ; 
it  was  an  instrument  with  two  sides  to  it. 

Q.  Did  you  register  pain  at  that  time?  A.  Yes,  sir,  al¬ 
though  T  had  taken  a  sleeping  pill  that  I  had  to  subdue  the 
pain  somewhat,  but  it  didn’t  help. 

Q.  Was  that  before  the  Defendant  Peckham  came 

98  to  your  room?  A.  Before  he  came  to  the  room,  and  I 
told  him  about  it,  and  he  didn’t  like  the  idea  very 

much. 

Q.  When  you  say  that  he  put  this  forceps  in,  and  you 
thought  it  was  like  tearing  tissue — is  that  what  you  said? 
A.  Yes,  sir. 

Q.  — (lo  vou  know  whether  or  not  there  was  any  blood? 
A.  There  was  a  great  deal  of  blood  around,  underneath,  and 
all  around  me;  but  I  couldn’t  see — T  couldn’t  look  down  at 
that  time.  I  was  holding  onto  his  arms  while  he  had  this 
instrument  inside  me. 
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Q.  Why  was  that?  A.  Because  it  hurt  so  much. 

Q.  Because  of  the  pain.  A.  Yes,  sir. 

Q.  Did  he  say  anything  to  you  while  he  was  doing  these 
things  ? 

Mr.  Offutt:  Your  Honor,  I  just  want  to  make  one  obser¬ 
vation  and  register  an  objection. 

The  Court:  No.  You  may  make  an  objection. 

Mr.  Offutt:  This  is  my  objection:  1  object  to  Mr.  Mc¬ 
Laughlin — 

The  Court :  Just  a  moment.  If  you  wish  to  note  an  objec¬ 
tion,  you  make  it  and  1  will  rule  on  it.  You  may  state  your 
objection.  ! 

Mr.  Offutt:  I  object  to  Mr.  McLaughlin  standing 
99  facing  the  jury,  as  though  he  is  making  an  argument 
to  the  jury,  instead  of  facing  the  witness,  as  he  makes 
this  examination. 

The  Court:  Objection  overruled. 

Mr.  McLaughlin  :  I  would  like  to  go  on  record,  why  I  am 
doing  this,  because  of  previous  occasions  I  have  had  with 
this  attorney. 

The  Court :  You  may  proceed. 

Air.  Offutt:  I  have  no  objection  to  him  doing  that,  of 
course. 

The  Court:  You  may  proceed  in  your  owm  way,  Mr.  Mc¬ 
Laughlin. 

Air.  McLaughlin :  All  right.  Thank  you. 

By  Air.  McLaughlin : 

Q.  Was  there  any  discussion  on  the  part  of  Beckham 
while  he  was  doing  these  things  to  you?  A.  ATo— he  told, me 
not  to  put  so  much  pressure  on  his  arm,  because  it  made  it 
more  difficult  for  him. 

Q.  How  long  would  you  say  that  he  stayed  in  the  hotel 
room  on  that  occasion  ?  A.  It  wasn ’t  more  than  15  minutes, 
or  so. 

Q.  With  regard  to  this  blood  that  was  around  there  at 
the  time  you  say  that  Beckham  had  this  instrument  in  your 
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vagina,  was  there  anything  done  by  him  in  regard  to  the 
blood  that  was  around  on  the  bed?  A.  Yes,  sir.  He 

100  cleaned  me  off  and  he  removed  the  plastic  and  washed 
it  off,  and  put  it  back  under  me. 

Q.  Put  it  back  under  you?  A.  Yes,  sir. 

Q.  Then  did  he  leave  the  hotel?  A.  He  left  the  room  that 
I  was  in. 

Q.  During  the  time,  that  is,  just  prior  to  him  leaving  the 
room,  had  you  any  discussion  with  him  as  to  whether  you 
were  to  see  him  again?  A.  Yes.  He  told  me  to  come  back 
the  early  part  of  the  week. 

Q.  Come  back  where?  A.  Back  to  his  office;  and  he  would 
remove  any  tissue  that  was  left. 

Q.  Going  back  now,  that  is  the  same  day,  and  back  to  the 
office,  when  you  say  he  put  you  on  the  table  and  put  these 
instruments  in  you,  did  you  pay  him  any  money?  A.  Oh, 
yes.  1  had  to  give  him  the  money,  first. 

Q.  How  much  money  did  you  give  him?  A.  I  gave  him 
$100  at  that  time. 

Q.  Was  there  any  conversation  about  the  $100  when  you 
gave  it  to  him?  A.  Yes ;  I  was  to  give  him  $50  more.  He  did 
ask  me  if  that  was  the  amount  we  decided  on,  and  I  told 
him  yes.  He  didn’t  quite  remember;  he  thought  I  was  to 
pay  him  more  than  that. 

101  Q.  But  you  did  pay  him  the  $100?  A.  Yes,  sir. 

Mr.  Offutt:  I  wonder  if  1  might  know  which  time 

he  is  talking  about? 

Mr.  McLaughlin:  The  same  date  that  she  went  to  the 
hotel. 

The  Court :  M  r.  Offutt,  please  don ’t  interrupt. 

By  Mr.  McLaughlin : 

Q.  I  believe  I  asked  you,  after  this  incident  at  the  Har¬ 
rington  Hotel,  and  he  left  the  room,  you  did  go  to  his  home 
again :  is  that  right?  A.  Yes,  sir;  on  the  following  Monday. 

Q.  T  am  a  little  confused — did  T  ask  you  what  he  did  there 
on  that  date?  A.  Well,  he  put  me  up  on  the  same  table  and 
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lie  used  some  instruments  to  take  out — well,  I  could;  just 
feel  it  on  my  inner  flesh ;  it  just  felt  like  he  was  pullipg  at 
something. 

Q.  And  those  instruments,  you  say,  he  put  in  your  va¬ 
gina  ;  is  that  correct?  A.  Yes,  sir. 

Q.  Your  private  parts?  A.  Yes,  sir. 

Q.  How  long  did  you  stay  at  his  house  on  that 

102  Monday,  would  you  say?  A.  About  a  half-hour. 

Q.  Have  you  related  all  the  conversation  that  you 
had  with  Peckham  on  that  date;  is  there  anything  else  you 
can  recall?  A.  He  told  me  that  I  was  to  give  him  the  other 
$50  when  I  got  paid.  ! 

Q.  Did  you  ever  see  him,  that  is,  did  you  ever  go  back 
to  pay  him  the  $50?  A.  No,  sir;  I  didn’t. 

Q.  At  the  time  that  you — this  date  in  May  that  you  went 
to  Peckham ’s  house,  were  you  working?  A.  Yes,  sir. 

Q.  Going  to  work  every  day?  A.  Every  day. 

Q.  And,  as  far  as  you  knew,  you  were  physically  all  right ; 
is  that  right?  A.  Yes,  sir;  I  was. 

Q.  During  the  year  of  1952,  and  on  January — during  the 
month  of  January,  1952,  do  you  recall  where  you  were  living 
at  that  time?  A.  Yes,  sir. 

Q.  Where  were  you  living?  A.  I  was  living  at  3935 
Georgia  Avenue. 

Q.  Is  that  in  the  District  of  Columbia?  A.  Yes,: sir. 

103  Q.  During  the  month  of  January,  1952,  what  was 
your  physical  condition? 

Mr.  Offutt :  I  object — 

The  Witness:  Sir,  I  gave  you  the  wrong  address — 

The  Court:  Objection  overruled.  What  was  the  witness’ 
answer? 

The  Reporter:  (Reading)  j 

“Sir,  I  gave  you  the  wrong  address — ” 

By  Mr.  McLaughlin : 

Q.  In  January,  1952,  where  were  you  living?  A.  I  was 
living  on  21st  Street  then. 
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Q.  And  that  is  in  Washington,  D.C.?  A.  Yes,  sir. 

Q.  And,  during  the  month  of  January,  1952,  what  was 
your  physical  condition?  A.  I  was  pregnant. 

Q.  When  had  you  missed  your  last  period? 

Mr.  OfFutt :  Your  Honor,  may  I,  just  to  protect  the  record, 
I  move  that  be  stricken  out. 

The  Court:  Motion  denied. 

By  Mr.  McLaughlin : 

Q.  When,  can  you  recall,  had  you  missed  your  last  period 
prior  to  January?  A.  I  missed  my  last  period  in 

104  November. 

Q.  So,  on  January,  we  will  say,  January  9th,  let’s 
put  that  as  the  date,  of  1952,  how  many  periods  had  you 
missed?  A.  Two,  sir. 

Mr.  Offutt:  I  object  to  him  fixing  the  date  as  January 
9th.  I  think  the  witness  should  fix  the  date. 

The  Court:  This  is  a  perfectly  proper  question. 

By  Mr.  McLaughlin : 

Q.  You  say,  about  two  months  pregnant?  A.  Yes,  sir. 

Q.  As  a  result  of  being  two  months  pregnant,  in  January, 
that  is,  on  January  9th,  1952,  did  you  go  or  see  anyone  in 
regard  to  your  pregnancy?  A.  Yes,  sir. 

Q.  Where  did  you  go?  A.  I  went  to  see  Dr.  Peckham. 
Q.  And  where  did  Peckham  live  at  that  time?  A.  The 
same  address,  640  Princeton  Place. 

Q.  And  that  is  Northwest,  in  the  District  of  Columbia? 
A.  Yes,  sir. 

Q.  Can  you  recall,  did  you  go  to  him  on  that  particular 
date  of  January  9th,  1952,  do  you  recall?  A.  It  was  1952. 
Q.  Did  you  go  to  him, — was  it  January  9th  1952,  that 
you  went  to  the  defendant  Peckham?  A.  I  believe 

105  it  was,  sir. 

Q.  And,  prior  to  going  to  Peckham  on  that  date, 
had  you  talked  to  him?  A.  Yes.  I  called  and  asked  him  for 
an  appointment. 


Q.  And  that  was  how  many  days  prior  to  January  9, 
1952,  that  you  called  him  and  made  the  appointment?  A. 
I  don’t  know;  it  might  have  been  the  day  before. 

Q.  On  the  date  of  January  9th,  you  say,  you  did  go  to 
the  Defendant  Peckham’s  house?  A.  Yes,  sir. 

Q.  And  that  was  640  Princeton  Place,  Northwest,  ip  the 
District  of  Columbia?  A.  Yes,  sir.  | 

Q.  What  time  did  you  arrive  at  the  Defendant  Peckham’s 
house  at  that  time  ?  A.  On  that  date,  it  was  about  five  o  ’clock. 

Q.  When  you  arrived  there  at  five  o’clock,  did  you  go  in 

the  house?  A.  Yes,  sir. 

7  » 

Q.  How  did  you  get  in  the  house?  A.  I  rang  the  bell. 

Q.  And,  as  a  result  of  ringing  the  bell,  what  did  you  do  ? 
A.  Well,  the  doctor  came  to  the  door  and  let  me  in. 

Q.  When  the  doctor  came  to  the  door,  did  he  let 
106  you  in?  A.  Yes,  sir. 

Q.  When  you  went  in  the  house  with  Peckham, 
did  you  have  any  conversation  with  him  or  talk  to  hiin  at 
that  time?  A.  Not  upstairs;  I  went  downstairs  with  him. 

Q.  When  you  went  downstairs,  what  part  of  the  house 
downstairs  did  you  go  to  this  time,  in  1952?  A.  To  the  base¬ 
ment,  but  in  the  back  part.  He  had  changed  it  around 
somewhat. 

Q.  In  the  back  part?  A.  Yes,  sir.  j 

Q.  When  you  went  down  there,  in  the  back  part  of  the 
house,  of  the  basement,  what  conversation,  what  talk,  did 
vou  have  with  Peckham?  A.  Well,  I  told  him  that  I  was 
pregnant  and  that — 

Q.  Did  you  tell  him  how  long  you  were  pregnant?  A. 
Yes,  sir. 

Q.  How  long  did  you  tell  him  you  were  pregnant?  A. 
I  believe  I  said,  going  on  three  months. 

Q.  And  what  did  the  Defendant  Peckham  say  to  that?  A. 
Well,  he  again  asked  me  if  I  wanted  to  have  it  done  right 
there.  He  said  he  could  even  do  it  the  same  day,  but  I  told 
him,  again,  I  didn’t  think  I  could  take  the  pain,  and  it  was 
close  to  the  three-months  period  now.  j 


Q.  When  he  said  he  could  do  it  right  there,  then, 
107  that  day,  did  he  say  how  he  was  going  to  do  it  at  that 
date,  or  right  there!  A.  Yes.  He  said  he  would  just 
scrape  me  out ;  take  everything  out  right  there. 

Q.  'Was  there  any  discussion  about  moneys  at  that  time! 
A.  Yes;  their  was.  He  again  quoted,  I  believe  it  was,  $350 
or  $250,  I  don’t  know  which. 

Q.  And  what  did  you  say  to  him  when  he  quoted  that 
amount  of  money!  A.  I  told  him  he  had  done  it  for  less 
than  that  before,  because  I  have  a  young  daughter  to  take 
care  of,  and  I  couldn’t  afford  anything  else. 

Q.  What  did  the  defendant  say  to  that!  A.  He  said  he 
would  do  it  for  $150. 

Q.  Can  you  recall  any  other  conversion  you  had  with 
him  at  that  time,  say,  on  January  9,  1952!  A.  Yes,  sir.  I 
told  him  I  would  call  him  as  soon  as  I  got  the  money. 

Mr.  Offutt:  May  I  have  the  question  read! 

The  Court:  Yes;  you  may  have  the  question  and  the 
answer  read. 

(Thereupon  the  last  question  and  answer  were  read  by 
the  reporter,  as  above  recorded.) 

By  Mr.  McLaughlin : 

10S  Q.  And  did  you  leave  the  house  after  that!  A. 
Yes,  sir. 

Q.  What  time  would  you  say  it  was  that  you  left  the  house 
on  that  date,  after  this  conversation!  A.  Well,  it  was  about 
20  minutes  later. 

Q.  When  you  went  downstairs  on  this  date  with  Dr.  Peck- 
ham,  was  there  any  examination  made  of  you!  A.  Yes,  sir. 
I  believe  he  did  a  preliminary  examination — I  can’t  quite 
remember,  because  I  asked  him  if  it  was  necessary,  because 
1  already  knew  that  I  was  pregnant. 

Q.  You  asked  him  if  it  was  necessary  to  do  what!  A.  To 
examine  me. 

Q.  Had  he  suggested  an  examination  to  you  at  that  time! 
A.  Xo.  I  asked  him  if  it  were  necessary. 
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Q.  What  did  he  say?  A.  I  believe  he  said  Yes,  that  he 
would  like  to  determine  how  far  pregnant  I  was. 

Q.  Does  that  refresh  your  recollection  whether  or  not 
he  did  examine  you?  A.  Yes,  sir;  he  examined  me. 

Q.  And  how  did  he  examine  you;  what  did  he  do?  A.  He 
put  me  up  on  that  table  and — 

Q.  (Interposing)  Is  that  the  same  table  you  had  been 
previously  on?  A.  The  same  type  of  table. 

109  Q.  And  had  you  removed  any  of  your  clothing 
prior  to  going  on  the  table?  A.  Yes;  just  my  pants. 

Q.  When  you  got  on  the  table,  what  did  the  defendant  do, 
if  anything?  A.  He  inserted  an  instrument,  and  he  used  the 
light  and  examined  me.  i 

Q.  That  is,  in  vour  private  parts,  of  your  vagina?  A. 
Yes,  sir.  ; 

Q.  After  he  used  the  light,  how  long  would  you  say  the 
examination  took?  A.  It  was  very  short,  just  a  few  minutes. 
Q.  Then  did  you  get  off  the  table?  A.  Yes,  sir. 

Q.  And,  when  you  got  off  the  table,  did  you  have  any 
conversation  with  the  Defendant  Peckham  as  to  your  preg¬ 
nancy?  A.  Well,  the  only  thing,  I  told  him  that  I  would  like 
to  have  it  done  as  soon  as  possible ;  and  he  told  me,  again, 
that  it  would  be  more  painful  that  way.  When  he  examined 
me,  it  hurt,  and  he  told  me,  if  I  thought  that  hurt,  it  would 
hurt  much  more  later  on. 

Q.  Have  you  related  all  the  conversation  that  you  can 
recall  at  that  time?  A.  Just  that  I  told  him  I  wasn’t  sure 
yet  whether  I  could  take  the  one ;  probably  it  would  be  bet¬ 
ter  to  wait  a  little  longer. 

110  Q.  Did  he  tell  you  or  suggest  to  you  at  that  time 
as  to  how  many  months  you  were  pregnant?  A.  Yes ; 

he  did.  He  said  that  I  was  far  enough  along  that  it  would  be 
better  to  do  it  the  other  way,  too ;  it  would  be  less  dangerous 
to  wait. 


Q.  To  do  it  what  other  way?  A.  To  do  it  with  an  injection. 
Q.  Did  there  come  a  time  when  you  left  the  house  on  that 
date ;  is  that  right?  A.  Yes,  sir. 
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Q.  And,  when  you  left  the  house  on  that  date,  had  you 
made  any  definite  appointment  with  the  Defendant  Peckham 
in  reference  to  the  abortion?  A.  I  believe  we  set  it  about 

two  weeks,  but  he  told  me - 1  told  him  I  was  rooming  with 

another  girl,  and  that  1  would  have  to  be  somewhere  else. 

Q.  What  did  he  say,  if  anything,  to  that?  A.  He  said  Yes; 
I  would  have  to  go  to  a  hotel. 

Q.  Was  there  anything  else  said  at  that  time  about  where 
you  were  to  stay?  A.  No;  not  at  that  time,  not  until  I  went 
back. 

Q.  After  that  December  9,  1952,  did  there  come  a  time 
when  you  either  saw  or  talked  to  the  Defendant  Peckham 
again  ? 

M  r.  Offutt :  Your  Honor,  may  1  know  whether  that 

1 1 1  was  December  9th  ? 

Mr.  McLaughlin :  January  9th — pardon  me.  If  I 
didn’t  have  these  interruptions,  my  mind  might  be  a  little 
more  collected. 

********** 

112  Q.  I  believe  my  question  was  this : 

After  you  left  the  Defendant  Peckham ’s  house  on 
that  date,  January  9, 1952,  did  there  come  a  time,  after  that, 
when  you  either  talked  to  him  or  saw  him  in  person?  A.  Yes, 
sir.  1  saw  him  January  18th. 

Q.  January  18th ?  A.  Yes,  sir. 

Q.  Of  1952?  A.  Yes,  sir. 

Q.  Just  tell  us  under  what  circumstances  you  saw 

113  him  on  January  18th,  1952?  A.  Well,  I  went  to  his 
house. 

Q.  And,  when  you  went  to  his  house,  where  was  his  house 
located  on  that  date?  A.  G40  Princeton  Place. 

Q.  Northwest,  in  Washington,  D.  C.?  A.  Yes,  sir. 

Q.  And  what  time  did  you  arrive  at  the  defendant’s  house 
on  January  18th,  1952?  A.  About  five  o’clock. 

Q.  When  you  arrived  at  his  house  at  that  time,  did  you 
go  in  the  house?  A.  Yes,  sir;  I  did. 

Q.  How  did  you  get  in  the  house?  A.  Well,  he  was  ex¬ 
pecting  me,  and  I  walked  right  in. 
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Q.  When  you  went  in,  did  you  see  the  Defendant  Peck- 
ham?  A.  Yes,  sir ;  I  did.  | 

Q.  Where  was  the  Defendant  Peckham  the  first  time  that 
you  saw  him,  on  January  18th,  1952?  A.  He  did  not  answer 
the  door.  There  was  a  man  came  to  the  door  as  I  was  com¬ 
ing  in,  and  this  man,  and  I  believe  there  were  two  other 
people  there.  ! 

Q.  Were  they  men  or  women,  if  you  can  recall?  A.  I  be¬ 
lieve  there  were  two  men  there. 

Q.  After  you  went  in  the  house,  did  there  come  a 

114  time  when  you  saw  the  Defendant  Peckham?  A.  Yes; 
he  came  upstairs  with  a  woman,  and  the  two  men  and 

the  woman  left ;  and  then  I  went  downstairs  with  Dr.  Peck¬ 
ham.  | 

Q.  When  you  went  downstairs  with  the  Defendant  Peck¬ 
ham,  in  what  part  of  the  house  did  you  go?  A.  I  went  to  the 
basement,  to  the  front  part. 

Q.  Is  that  the  same  place  that  you  had  been  on  January 
9,1952?  A.  Yes,  sir.  j 

Q.  Was  that  in  the  front  or  rear?  A.  It  is  in  the  front  of 
the  basement — rather,  as  the  house  faces  the  street,  it  wpuld 
be  in  the  rear.  i 

Q.  Is  this  the  same  office  you  are  talking  about?  A.  That 
1  was  in  the  day  before ;  yes,  sir. 

Q.  Was  it  the  same  room  you  had  been  in,  back  in  ^iay, 
1951?  A.  No,  sir.  j 

Q.  When  you  went  down  there  on  January  18th,  1952, 
and  vou  went  downstairs  with  the  Defendant  Peckham, 
what  was  said  bv  anvone,  either  vou  or  the  defendant?  A. 
Well,  he  told  me  that — lie  asked  me  where  I  was  going  to 
stay,  and  I  told  him. 

Q.  And  where  did  you  tell  him  you  were  going  to  stay? 
A.  T  told  him  that  I  hadn’t  had  a  place  yet;  and  he 

115  suggested  T  go  to  a  rooming-house  that  he  knew  of, 
and  T  said  T  didn’t  want  any  more  people  involved 

in  it :  and  he  said  they  were  in  the  same  type  of  business,  apd 
I  would  be  all  right.  But  I  told  him  I  still  wouldn’t  care 
to  have  any  more  people  know  about  it  than  necessary. 
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Q.  Was  there  any  other  conversation  down  there  at  that 
time,  on  January  18th,  1952?  A.  Well,  he  asked  me  if  1  re¬ 
membered  the  code,  and  T  told  him  Yes ;  and  he  said  that  it 
would  be  approximately  the  same  thing;  that  he  would 
call  me. 

Q.  When  you  went  down  there  with  him  on  January  18th, 
was  there  any  examination  made  of  you?  A.  Well,  he  put 
me  on  the  table. 

Q.  Prior  to  putting  you  on  the  table,  did  you  remove  any 
of  your  clothing?  A.  Yes,  sir;  my  pants. 

Q.  As  you  got  on  the  table,  what  did  the  defendant  do,  if 
anything,  to  you?  A.  Well,  he  again  put  in  some  sort  of  a 
solution. 

Q.  Put  it  in  where?  A.  In  my  vagina. 

Q.  Did  he  do  anything  prior  to  putting  in  the  solution? 
A.  Yes;  lie  put  in  the  instrument  to  dilate  me. 

Q.  At  the  time  he  put  the  instruments  in  you,  could 
116  you  feel  the  instruments  in  your  vagina?  A.  Yes,  sir; 

T  could. 

Q.  Did  vou  have  anv  conversation  or  did  vou  sav  any- 
thing  to  the  defendant  about  the  instruments  that  were  be¬ 
ing  put  in  your  vagina?  A.  T  told  him  that  it  was  painful. 

He  would  go  away  from  the  table,  at  alternate  times,  and 
mix  some  sort  of  solution,  and  then  he  would  come  back  to 
the  table  where  I  was. 

0.  Did  vou  have  any  conversation  with  him  at  that  time 
as  to  how  he  was  using  the  instruments?  A.  Yes,  sir. 

Q.  What  did  he  say?  A.  Tt  seems  as  though  he  probed  at 
two  or  three  different  places,  and  I  didn’t  think  it  was  the 
same  as  the  first  time  he  did  it,  and  I  was  frightened. 

Q.  Did  you  say  anything  to  him  about  that?  A.  Yes;  I 
did,  and  he  said,  “Oh,  this  is  the  same  way  that  I  did  it 
before.” 

Q.  Was  there  anything  else;  did  he  do  anything  else  to 

vou  while  vou  were  there?  A.  Y’es.  1  told  him  that  there 
»  • 

was  quite  a  bit  of  pain,  and  I  looked  down,  and  I  could 
see  blood  on  the  tray,  and  that  hadn’t  appeared  before,  and 
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I  was  having  severe  cramps,  which  I  told  him  about  ;  and 
lie  said  it  was  nothing,  that  he  would  put  cotton  in  me 

117  to  keep  me  from  bleeding,  right  then. 

Q.  Did  you  say  anything  about  the  blood?  A.  Yes, 
sir.  I  was  terribly  frightened,  and  I  didn’t  even  want  to 
leave  the  office. 

Q.  Did  you  say  anything  about  the  blood,  in  reference  to 
the  way  he  did  it  previously?  A.  Yes;  I  did.  1  said,  “There 
was  no  blood  the  first  time  you  did  it,”  and  he  said,  “Some¬ 
times  this  happens;  it  is  nothing  to  worry  about.” 

Q.  How  much  money  did  you  pay?  A.  1  paid  him,  the!  first 
thing;  1  paid  him  $150. 

Q.  After  this  conversation  about  he  suggested  to  you 
going  to  this  rooming-house,  did  he  say  it  was  a  man  or 
woman  that  ran  the  rooming-house?  A.  A  woman. 

Q.  Was  there  anything  said  by  you  as  to  where!  you 
were  going?  A.  Yes.  1  told  him  that  1  preferred  to  go|  to  a 
hotel,  if  I  couldn’t  stay  in  the  place  where  I  was.  ; 

Q.  Did  you  tell  him  what  hotel?  A.  Yes,  sir;  I  did. 

Q.  What  hotel  did  you  tell  the  defendant  you  were  going 
to?  A.  To  the  Raleigh.  j 

Q.  How  long  would  you  say  that  you  stayed  in  the 

118  defendant’s  house  on  that  date  of  January  18th,  1952. 
A.  Well,  it  was  longer  than  the  first  time ;  it  must  have 

been  45  minutes  to  an  hour. 

Q.  And  what  time  would  you  say  that  you  left  the  de¬ 
fendant’s  house  on  January  18th,  1952?  A.  It  was  some¬ 
where  around  six  o’clock. 

Q.  And,  after  you  left  the  defendant’s  house,  where  did 
you  go?  A.  Well,  I  walked  up  for  a  block,  to  Georgia  Avenue 
and  then  got  a  cab.  i 

Q.  And  where  did  you  go  in  the  cab?  A.  Well,  I  was  in  a 
great  deal  of  pain,  and  T  wasn’t  quite  sure  where  I  should 
go;  but  T  told  the  driver  to  take  me  to  the  Raleigh  Hotel. 

Q.  Did  you  go  to  the  Raleigh  Hotel?  A.  Yes.  The  driver 
asked  me  what  was  the  matter  with  me — 

Mr.  Offutt :  T  object  to  that. 

The  Court :  Objection  sustained. 
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By  Mr.  McLaughlin : 

Q.  Did  the  driver  of  the  cab  drive  you  to  the  Raleigh 
Hotel?  A.  Yes,  sir ;  he  did. 

Q.  And  did  you  get  a  room  in  the  Raleigh  Hotel  on  Jan¬ 
uary  18th,  1952?  A.  Yes,  sir ;  1  did. 

119  Q.  Can  you  recall  what  floor  you  were  on  in  the 
hotel?  Do  you  remember  the  number  of  the  room? 

A.  I  believe  it  was  on  the  eighth  floor — it  was  the  sixth  or 
the  eighth;  1  don’t  remember,  because  1  didn’t  stay  there 
very  long. 

Q.  When  you  went  to  the  Raleigh  Hotel  on  January  18th, 
and  went  to  a  room,  did  anything  happen  to  you  while  you 
were  in  the  room?  A.  Well,  yes;  1  could  hardly  make  it  to 
the  room.  I  was  in  a  great  deal  of  pain;  I  could  hardly 
stand  it. 

Q.  And  the  pain  was  where — in  what  region  of  the  body? 
A.  There  were  severe  cramps,  that  it  was  like  nothing  I  had 
ever  experienced  before. 

Q.  How  long  did  you  stay  in  the  room  that  night,  on  Jan¬ 
uary  18th,  1952,  in  the  Raleigh  Hotel  ?  A.  I  don ’t  believe  it 
was  more  than  an  hour,  sir. 

Q.  And,  during  that  hour,  were  you  in  severe  pain?  A. 
Yes,  sir;  I  was  in  very  severe  pain,  and  1  was  bleeding. 

Q.  Bleeding?  A.  Yes,  sir. 

Q.  Prior  to  leaving  the  Defendant  Peckham’s  house  on 
that  date  of  January  ISth,  1952,  had  the  defendant  put 
anything  in  your  vagina,  on  leaving  the  house?  A. 

120  Well,  he  had  put  cotton  in  there. 

Q.  So  that,  when  you  arrived  at  the  Raleigh  Hotel 
that  evening,  after  leaving  the  Defendant  Peckham’s  house, 
your  vagina  was  packed  with  cotton?  A.  Y"es,  sir. 

Q.  After  you  were  in  the  Raleigh  Hotel,  and  you  say  you 
had  these  severe  pains  for  two  hours,  approximately —  A. 
Yes,  sir. 

Q.  — did  you  go  any  place  after  that  two-hour  period  of 
pain?  A.  I  called  someone  first,  and  told  them. 

Q.  Did  you  leave  the  hotel?  A.  Yes,  sir. 
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Q.  And,  when  you  left  the  hotel,  where  did  you  go?  A. 
I  went  to  Alt.  Alto  Hospital,  in  a  cab. 

Q.  And  were  you  admitted  to  Alt.  Alto  Hospital?  A.  Yes, 


sir.  : 

Q.  At  the  time  that  you  were  admitted  to  Alt.  Alto  Hos¬ 
pital,  were  you  still  in  pain?  A.  Yes,  sir;  I  was  in:  very 
severe  pain.  I 

Q.  And  you  remained  at  Alt.  Alto  Hospital  from  that 
date  until  when?  A.  Until,  1  believe  it  was  February  ISth, 
approximately  a  month. 

Q.  And,  while  you  were  at  the  hospital,  that  is, 
121  Al  t.  Alto  Hospital,  do  you  recall  whether  or  not  you 
passed  anything?  A.  Well,  it  was  some  time — I  was 
passing  large  clots  for  quite  awhile,  for  several  weeks ;  I  was 
in  severe  pain,  and  eventually  I  was  taken  to  the  operating 
room,  and  the  rest  of  it  was  removed. 

The  Court:  What  was  removed — what  did  you  say  was 
removed?  Was  something  removed  from  you,  did  you  say? 
The  Witness :  Yes,  sir ;  the  rest  of  it.  i 
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1 37  By  Ar r.  AlcLaughlin : 

Q.  Aliss  Ott,  during  the  time  that  you  went  to  the 
Defendant  Peekham’s  office,  did  he  at  any  time  ever  treat 
you  for  a  cold  ?  A.  No,  sir. 

Q.  Did  you  ever  have  any  discussion  with  him  about  a 
cold?  A.  He  did  tell  me  he  would  put  it  on  his  records  as  a 
cold. 

Q.  That  he  would  put  your  visit  down  as  a  cold?  A.  Yes; 
on  the  little  card  that  he  had. 

Q.  At  any  time  did  you  ever  pay  him  $5  for  a  visit,  for  a 
cold?  A.  No,  sir. 

Q.  Directing  your  attention — 

Air.  Offutt :  (Interposing)  Alay  we  fix  the  time 

138  that  he  is  talking  about? 

The  Court:  Don’t  interrupt  the  direct  examina¬ 
tion;  you  will  have  an  opportunity  to  cross-examine  the 
witness. 
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The  rule  of  this  Court  is  that  counsel  may  not  interrupt 
the  examination  of  witnesses  except  for  the  purpose  of  not¬ 
ing  an  objection,  and  then  I  will  rule  on  the  objection. 

Mr.  Offutt:  I  object  to  the  question  without  fixing  the 
time,  whether  it  was  the  first  count  or  the  second  count. 

The  Court :  Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  At  any  time,  either  the  first  abortion  or  the  second 
abortion,  did  you  ever  pay  the  defendant  $5  for  the  treat¬ 
ment  of  a  cold? 

M  r.  Offutt :  1  object  to  that  question. 

The  Court :  Objection  overruled. 

A.  N o,  sir ;  1  didn ’t. 

By  Mr.  McLaughlin : 

Q.  During  the  visits  that  you  went  to  the  Defendant 
Beckham ’s  house,  and  you  were  examined  by  him,  or  he 
inserted  instruments  into  your  vagina,  was  he  at  any  time 
assisted  by  a  female  nurse?  A.  No,  sir;  he  wasn’t. 

Q.  Did  you,  at  any  time  while  you  were  at  the  de- 
139  fendant’s  house,  see  a  nurse  of  any  description?  A. 

No. 

Q.  This  case  was  set  for  trial  for  May  27th ;  is  that  right— 
Tuesday? 

Mr.  Offutt :  T  object  to  that. 

The  Court :  Objection  overruled. 

A.  Yes,  sir. 

By  Mr.  McLaughlin : 

Q.  That  was  last  week,  Tuesday;  is  that  right — Tuesday 
of  last  week?  A.  Yes,  sir. 

Q.  Did  you  work  last  Monday— that  is,  the  day  before 
the  trial  ?  A.  Yes ;  I  did. 

Q.  In  your  work,  did  there  come  a  time  when  you  re¬ 
ceived  a  telephone  call?  A.  Yes ;  T  did. 

Q.  And  whom  was  that  telephone  call  from? 
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Mr.  Offutt:  Just  a  moment.  I  object.  May  we  approach 
x  the  bench  ? 

The  Court :  Objection  overruled.  .  I 

Mr.  Offutt :  May  we  approach  the  bench  ?  ; 

*  The  Court :  No. 

By  Mr.  McLaughlin : 

140  Q.  And  who  was  that  telephone  call  from,  Miss 
Ott?  A.  From  Dr.  Peckham. 

Q.  And  what  did  Dr.  Peckham  say  to  you  last  Monday, 
on  the  telephone? 

The  Court :  Just  a  moment.  1  think  you  might  ask  the  wit- 
-  ness  if  she  identified  the  defendant’s  voice. 

! 

By  Mr.  McLaughlin : 

►  Q.  When  you  say  it  was  the  Defendant  Peckham  who 
called  you  on  the  telephone,  how  are  you  able  to  say  that? 
A.  lie  said,  “This  is  Doc.” 

Q.  And  did  you  recognize  his  voice?  A.  I  asked  him, 
again,  “Who?”  And  then  I  recognized  his  voice. 

Mr.  Offutt:  I  object.  It  is  not  responsive,  and  I  move  that 
the  answer  be  stricken  out. 

►  The  Court :  Let  her  finish  her  answer. 

i 

By  Mr.  McLaughlin : 

Q.  Did  you  recognize  that  voice  as  being  the  voice  of 
Dr.  Peckham ?  A.  Yes,  sir ;  1  did. 

^  Q.  You  did?  A.  Yes,  sir. 

Q.  And  what  did  the  Defendant  Peckham  say  to  you,  last 
Monday,  on  the  telephone?  A.  Well,  in  exact  sequence? 

Q.  No;  in  substance — that  is,  to  the  best  of  your 

141  recollection.  j 

The  Court :  Use  his  own  words  as  nearly  as  you  can 

*  remember  them. 

A.  Well,  for  one  thing,  he  asked  me  why  T  could  be  so 
hard-hearted.  He  said,  “If  1  didn’t  do  it  right,  I  am  willing 
to  give  you  any  money  that  I  cost  you,  the  money  that:  you 
paid  me.”  And  he  also  said,  of  course,  that  he  was  sbrry, 
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and  that  why  didn’t  I  get  in  touch  with  him  when  it  hap¬ 
pened,  instead  of  going  to  the  hospital. 

By  Mr.  McLaughlin : 

Q.  Do  you  recall  any  other  conversation?  A.  Yes,  sir. 
He  told  me  not  to  tell  anyone  that  he  called. 

Q.  Do  you  recall  anything  else  that  was  said?  A.  No.  It 
wasn't  too  long  a  phone  call,  but  that  is  about  all  I  can 
remember.  I  was  very  upset. 

Mr.  McLaughlin  :  May  we  approach  the  bench? 

The  Court :  Yes,  indeed. 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

Mr.  McLaughlin:  Your  Honor,  I  will  say  this  now:  I 
want  to  show  that  Mr.  Offutt  called  this  girl  and  tried  to 
intimidate  her. 

Mr.  Offutt :  I  wanted  to  come  to  the  bench  because 
142  I  wanted  to  tell  Your  Honor  something  that  took 
place  since  this  case  was  on  trial. 

Last  night,  at  ten-fifteen  or  ten-twenty  p.m.,  I  had  just 
got  back  to  my  house  a  short  time  before,  and  the  telephone 
rang,  and  this  young  lady  was  on  the  other  end  of  the  line,  at 
my  home,  and  said,  and  said,  “Is  Mr.  Offutt  there?”  And  I 
said,  “Yes ;  this  is  Mr.  Offutt.” 

She  said,  “I  want  Mr.  Dorsey  Offutt,  the  lawyer.”  And  I 
said,  “This  is  he.”  And  T  said,  “Who  is  this?”  And  she 
said,  “Mrs.  Ott.”  And  I  said,  “What  Mrs.  Ott?”  And  she 
mentioned  her  name. 

What  I  want  to  say,  Your  Honor,  is  that  this  woman 
called  me — I  didn’t  call  her,  if  Your  Honor  please;  I  have 
not  been  in  touch  with  her  since  this  trial. 

The  Court:  You  have  a  right  to  bring  it  out  on  cross- 
examination. 

Mr.  Offutt:  T  want  to  tell  Your  Honor.  I  told  her  not 
to  talk  to  me ;  and  I  would  like  to  make  a  proffer  of  some¬ 
thing  highly  improper  that  took  place  yesterday,  in  interfer¬ 
ing  with  my  witnesses.  I  want  to  call  Your  Honor’s  attention 
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to  something,  and  make  a  proffer  at  this  time,  about  inter¬ 
ference  with  my  witnesses,  with  the  process  of  this  Court. 

The  Court:  You  may  not  make  a  proffer  at  this  time. 
You  may  proceed,  gentlemen. 

143  (Thereupon  counsel  resumed  their  places  at  the 
trial  table,  and  the  following  proceedings  were  had 

in  open  court:)  i 

By  Mr.  McLaughlin : 

Q.  Miss  Ott,  do  you  recall  that  this  case  was  originally 
set  for  May  20th ;  do  you  remember  receiving  a  subpoena 
for  that  date?  A.  Yes,  sir. 

Q.  And  on  or  about  that  time  did  you  receive  a  telephone 
call  from  an  Attorney  Spriggs,  who  was  in  this  case  at  that 
time?  Just  answer  Yes  or  No.  A.  No,  sir. 

Mr.  Offutt:  1  object  to  leading  questions,  and  move  that — 
The  Court:  No;  that  is  permissible.  That  is  a  preliminary 
question.  I  will  overrule  the  objection. 

By  Mr.  McLaughlin : 

Q.  After  May  20th,  and  prior  to  May  27th,  the  date  that 
this  trial  was  set,  did  you  receive  a  telephone  call  from  the 
defendant’s  attorney,  Mr.  Dorsey  Offutt? 

Mr.  Offutt :  T  object.  i 

The  Court :  Objection  overruled.  j 

A.  T  received  a  call  from  a  man  who  said  he  was  his 
attorney. 

The  Court:  Just  a  moment.  T  think  you  better  an- 

144  swer  the  question  Yes  or  No. 

The  Witness :  Yes,  sir. 

By  Mr.  McLaughlin : 

Q.  Can  you  set  the  date  when  that  was,  approximately? 
A.  Sunday  before  the  trial.  It  was  in  the  afternoon. 

Q.  What  did  Mr.  Offutt  say  to  you  about  being  a  witness 
in  this  case?  A.  He — the  same  man  called  me  twice,  sir — 
can  I  say  that?  | 

Q.  Yes.  A.  The  first  time,  he  gave  me  the  impression— 
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Mr.  Offutt :  I  object  to  that. 

The  Court:  Just  state  what  he  said,  using  his  own  words 
as  nearly  as  vou  can  recall. 

Mr.  Offutt:  May  my  objection  run  to  this  line  of  ques¬ 
tioning,  without  repeating  it? 

The  Court:  Well,  I  think,  in  view  of  Mr.  Offutt ’s  objec¬ 
tion,  unless  we  can  identify  the  voice,  I  think — 

Mr.  McLaughlin:  I  believe  she  said  she  has. 

The  Court:  No.  She  said  she  received  a  call  from  Mr. 
Offutt.  How  do  you  know  it  was  from  Mr.  Offutt? 

The  Witness :  At  the  time,  I  did  not  know  it  was  from 
Mr.  Offutt. 

By  Mr.  McLaughlin  : 

Q.  Now  do  you  recognize  the  voice  of  who  it  was? 
145  A.  Yes,  sir. 

Q.  And  you  recognize  that  voice  as  whose?  A.  Mr. 
Dorsey  Offutt. 

Q.  What  was  said  in  the  first  telephone  conversation? 
A.  He  asked  me  if  he  could  come  over,  and  not  tell  me  who 
it  was.  I  said,  several  times,  “Who  is  this?”  And  he  said, 
“Oh,  don’t  you  like  to  be  surprised?”  He  said,  “Can  I  come 
over  with  a  friend?” 

T  told  him  T  was  ironing  clothes,  and  a  girl  friend  was  in 
the  room  with  me;  that  I  lived  in  a  room,  and  he  couldn’t 
see  me  in  my  room.  He  said,  “Can  T  come  over  in  about  two 
hours?”  1  thought  it  might  be  a  friend  of  mine,  and  T  said, 
“Yes.” 

Time  elapsed;  no  one  came  over.  He  was  supposed  to 
bring  a  friend  with  him,  incidentally. 

The  same  man  called  again — Mr.  Offutt — and  he  then 
told  me  that  he  was  the  attorney  for  Dr.  Peckham.  I  asked 
him  which  one?  He  refused  to  tell  me. 

T  asked  him  who  called  my  mother  long-distance?  He  said, 
‘ ‘  T  don ’t  know  anything  about  that.  ’  ’ 

The  Court :  Will  counsel  come  to  the  bench? 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 


The  Court:  I  do  not  think  there  is  sufficient  iden- 

146  tification  that  the  call  came  from  Mr.  Offutt. 

Mr.  McLaughlin :  She  says  she  recognizes  the  voice. 

The  Court :  How  can  she  recognize  the  voice  of  a  person 
whom  she  never  heard  before? 

Mr.  McLaughlin :  She  has  recognized  it  since. 

The  Court :  1  think  you  ought  to  bring  it  out  in  detail. 

Mr.  McLaughlin:  She  is  going  to  say  that  Mr.  Offutt  told 
her  that  her  picture  would  be  in  the  papers,  and  that  in  the 
other  case  the  girl  fainted,  and  they  had  to  bring  her  in  on 
a  stretcher. 

The  Court:  You  have  a  right  to  bring  that  out.  The! only 
thing  T  want,  first,  is  clear  identification  of  the  voices  and 
I  think  it  should  be  done  now.  I 

Mr.  Offutt:  I  object  to  all  this  as  being  incompetent,  ir¬ 
relevant  and  immaterial. 

* 

The  Court :  I  am  going  to  admit  it. 

M  r.  Offutt :  And  may  my  objection  run  to  the  whole  line 
of  questioning? 

The  Court:  Yes;  one  objection  can  stand  for  the  whole 
line. 

! 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table,  and  the  following  proceedings  were  had  in  ppen 
court) : 

147  By  Mr.  McLaughlin : 

Q.  You  testified  that  when  you  first  got  the  tele¬ 
phone  call,  you  didn’t  recognize  the  voice;  is  that  right — 
at  that  time  you  didn’t  know  the  voice?  A.  Yes,  sir. 

Q.  But  since  that  time,  you  say,  that  you  do  recognize 
the  voice  of  who  talked  to  you;  is  that  right?  A.  Yes,  sir. 

Q.  And  you  recognized  that  voice  as  whose?  A.  Mr.  Dor¬ 
sey  Offutt.  i 

Q.  How  do  you  recognize  it  as  being  Mr.  Offutt ’s  voice? 
A.  T  have  heard  him  speak  since,  and  the  voice  sopnds 
the  same  as  the  one  my  mother  heard  call  her.  Tt  was  a  young 
— sounded  young  on  the  telephone,  and  that  is  Mr.  Offutt ’s 
voice ;  I  would  know  it  anywhere. 

The  Court :  Very  well. 


By  Mr.  McLaughlin : 

Q.  What  else  was  said  in  that  telephone  conversation? 
A.  He  told  me  there  was  another  attorney  in  the  case,  Mr. 
Spriggs.  He  asked  me  if  I  had  received  a  call  from  Mr. 
Spriggs,  and  I  said  “No”. 

He  asked  me  if  he  could  see  me,  and  I  said,  “No;  I  don’t 
know  whv  vou  should  want  to  see  me.  I  don’t  have  anything 
to  say  to  you  about  this.  ’  ’ 

14S  He  said,  “Did  the  doctor  do  an  abortion  on  vou? 
Why  are  you  doing  this?  Are  you  telling  the  truth?” 
He  asked  me  so  many  questions,  I  could  not  possibly  tell 
you  all  of  them. 

He  wanted  to  know,  didn’t  I  have  a  kidney  operation? 
Wasn’t  T  in  the  hospital,  really,  for  a  kidney  operation? 

Q.  Did  he  say  anything  about  your  testifying  in  the  case? 
A.  Yes,  He  said,  “Who  asked  you  to  testify  in  this  case? 
Are  you  the  complaining  witness?  Why  was  there  a  lapse  of 
a  month?”  Why  didn’t  1  call  the  doctor  before  going  to  the 
hospital?  “If  this  man  really  did  this,  I  want  to  know, 
because  he  tells  me  he  didn ’t.  ’  ’ 

Q.  Did  he  say  anything  about — 

Mr.  OfFutt:  (Interposing)  May  we  have  the  whole  con¬ 
versation?  Just  one-half  of  it,  it  seems  to  me,  is  unfair. 
The  Court:  I  don’t  know  that  it  is  just  one-half  of  it. 

Mr.  OfFutt:  She  is  talking  about  what  I  am  supposed  to 
have  said,  but  not  what  she  said. 

The  Court:  Just  a  moment.  Don’t  interrupt  the  examina¬ 
tion. 

Mr.  Offutt :  I  ask  Your  Honor — 

The  Court :  Just  a  moment. 

140  Mr.  Offutt:  I  object  to  half  the  conversation. 

The  Court :  Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  Did  he  say  anything  about  the  newspapers? 

The  Court :  What  she  said  might  be  a  self-serving  decla¬ 
ration. 
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A.  He  said  there  would  be  more  in  the  papers  about  it. 
And  I  said,  “Well,  there  hasn’t  been  too  much  yet. ’ 7  And 
he  said,  ‘  ‘  What  do  you  want — headlines  ?  ”  I 

*  *  *  *  *  *  *  *  #  j  • 

150  Q.  Do  you  recall  anything  else,  Miss  Ott,  that  was 
said  at  that  time  about  your  being  a  witness?  A;  Yes ; 

I  do.  He  asked  me  if  I  was  really  the  complainant,  or  did 
someone  else  start  this  case,  and  wasn’t  I  being  forced  to 
testify,  and  didn’t  I  know  what  would  happen  if  I  did — 
didn’t  I  know  what  happened  in  the  previous  cases?  Then 
he  told  me  about  a  case — 

The  Court:  No;  just  a  moment.  Will  counsel  come  fo  the 
bench?  j 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

151  The  Court:  1  think  all  reference  to  previous  cases 
should  be  kept  out. 

*  #  *  *  #  *  #  #  *  • 

152  By  Mr.  McLaughlin : 

m/  O  j 

Q.  Do  you  recall  where  you  were  last  Friday  night?  A. 
Last  Friday? 

Q.  Yes.  A.  Yes,  sir. 

153  Q.  Where  were  you?  A.  I  was  in  the  Officers’  Club 
at  21st  and  R. 

Q.  Who  was  with  you  there?  A.  Lieutenant  Fred  Dono- 
hower. 

Mr.  Offutt :  I  object. 

The  Court :  Objection  overruled. 

By  Mr.  McLaughlin :  • 

Q.  Lieutenant  who?  A.  Lieutenant  Don ohower. 

Q.  And  he  is  in  the  Air  Force?  A.  Yes,  sir. 

Q.  While  you  were  there,  did  you  see  the  defendant — 
that  is,  did  you  see  Mr.  Offutt  there?  A.  I  did  not  see 
him  when  he  first  came  in,  but  I  did  see  him  later  on. 
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Q.  Who  was  he  with  there?  A.  He  was  sitting  there  with 
Mr.  Stein. 

Q.  And  do  you  see  Mr.  Stein  in  court  here  today?  A.  I 
can ’t  say  for  sure. 

Mr.  Offutt:  May  the  record  show  she  has  examined  the 
whole  courtroom  and  has  looked  all  around? 

The  Court :  You  may  not  interrupt  the  examination. 
154  Mr.  Offutt :  All  right,  sir. 

By  Mr.  McLaughlin : 

Q.  And  did  Mr.  Offutt  do  anything  in  reference  to  the 
lieutenant  you  were  with,  Lieutenant  Donohower?  A.  Yes, 
sir. 

Q.  Did  he  talk  to  him?  A.  Yes,  sir ;  he  did. 

Mr.  McLaughlin :  That  is  all,  if  Your  Honor  please. 

*•#*#**##• 

161  Q.  The  man  that  you  had  held  out  to  be  your  hus¬ 
band  was  there  in  the  Raleigh  Hotel  with  you  when 

you  made  that  call,  wasn ’t  he ?  A.  I  didn ’t  hold  out — 

The  Court:  Just  a  moment.  There  is  an  assumption  in 
that  question  for  which  there  is  no  basis  in  the  record, 

162  as  yet. 

Mr.  Offutt :  All  right. 

*#*••****• 

167  The  Court:  I  think  you  better  split  the  question 
in  two ;  there  are  two  questions  in  one. 

Mr.  Offutt :  All  right. 

By  Mr.  Offutt : 

Q.  Did  you  ever  hold  any  man  out  to  Mr.  and  Mrs.  Steer- 
man  as  your  husband,  while  you  were  at  3009  Q  Street? 

Mr.  McLaughlin:  I  am  going  to  object  to  this.  It  is  too 
general.  If  he  has  the  information,  let  him  ask  her  specifi¬ 
cally. 

The  Court:  I  am  going  to  sustain  the  objection,  because 
I  think  that  is  going  pretty  far  afield. 

Mr.  Offutt :  All  right. 
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By  Mr.  Offutt : 

Q.  Who  is  “Steve”,  at  Quantico,  Virginia?  A.  Steve? 

Q.  That’s  right;  what  is  his  last  name?  A.  I  don’t  know 
— Steve  ?  ! 

Q.  You  don’t  know  anyone  named  “Steve”  there?  A.  I 
know  a  man  named  “Steve”,  from  Quantico. 

Q.  That  is  what  I  asked  you.  What  is  his  last  name? 
A.  Stephenson,  I  imagine. 

Q.  Don’t  you  knowr?  A.  I  don’t  know;  I  hardly  know 
the  man. 

Q.  Hasn’t  he  called  you  at  3009  Q  Street  on  sev- 
168  eral  occasions  and  gone  out  with  you?  A.  I  have 
never  been  out  with  the  man. 

The  Court:  Mr.  Offutt,  I  am  going  to  curtail  this  line  of 
inquiry.  I  do  not  think  it  is  proper  cross-examination.  I 
think  cross-examination  as  to  credibility,  of  course,  is  in 
the  discretion  of  the  Court,  and  I  think  this  is  going  too 
far  afield. 

Mr.  Offutt :  All  right. 

i 

By  Mr.  Offutt : 

Q.  You  testified  that  you  lived  at  2415  Pennsylvania  Ave¬ 
nue,  Northwest,  with  George  A.  Christianson,  and  held  him 
out  to  be  your  husband ;  is  that  right  ?  A.  Yes,  sir. 

Q.  When  did  you  begin  to  live  there  and  hold  him  i  out 
to  be  vour  husband,  and  when  did  vou  leave? 

The  Court:  You  have  got  more  than  one  question. 

Mr.  Offutt :  All  right. 

By  Mr.  Offutt : 


Q.  When  did  you  begin  to  live  there  as  man  and  wife? 
A.  In  February,  1951. 

Q.  Was  your  landlord  Dick  Brown?  A.  It  was  a  Mr. 
Brown ;  I  don’t  know  his  first  name. 


Q.  He  operated  a  radio  store  under  the  place  where 


169  you  lived?  A.  Yes,  sir. 
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Q.  How  long  did  you  live  there  as  husband  and  wife? 
A.  I  believe  I  moved  from  there  in  May,  but  I  am  not 
positive. 

Q.  May  of  1951?  A.  Yes,  sir. 

Q.  Where  did  you  move  to  then;  3935  Georgia  Avenue? 
A.  I  later  lived  at  3935  Georgia  Avenue ;  yes,  sir. 

Q.  And,  when  you  moved  there,  did  you  hold  yourself  out 
to  be  the  wife  of,  and  Mr.  Christianson  to  be  the  husband 
of  you?  A.  Yes,  sir;  he  was  my  common-law  husband. 

Q.  He  was?  A.  Yes,  sir;  he  was. 

Q.  He  was  already  married  to  a  woman,  wasn’t  he?  A.  I 
don’t  deny  that. 

Q.  And  you  say  he  was  your  common  law  husband?  A. 
Yes,  sir;  he  was. 

Q.  Don’t  you  know  he  couldn’t  be  a  common  law — 

Mr.  McLaughlin:  He  is  arguing  with  the  witness  now. 

The  Court:  Yes.  I  do  not  think  you  can  argue  with  the 
witness. 

Apparently,  the  witness  has  a  misconception  of  the  law, 
because  you  cannot  have  a  common  law  marriage  if  there 
is  an  impediment  to  a  ceremonial  marriage.  A  corn- 
170  moil  law  marriage  has  the  same  validity  as  the  cere¬ 
monial  marriage. 

By  Mr.  Offutt : 

Q.  You  know  a  little  about  law  yourself,  don ’t  you  ? 

Mr.  McLaughlin :  I  object  to  this. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt : 

Q.  You  used  to  work  for  a  lawyer  named  Seabrook,  in 
Erie,  Pennsylvania?  A.  Yes;  I  did. 

Q.  A  well-known  lawyer  up  there? 

Mr.  McLaughlin:  I  object  to  that;  I  don’t  see  the  mate- 
rialitv. 

Bv  Mr.  Offutt: 

Q.  When  you  lived  at  3935 — is  there  a  telephone  book 
here,  that  I  may  see? 
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The  Court :  We  do  not  keep  telephone  books  here. 

Mr.  Offutt:  All  right;  I  will  get  one.  I  thought  there  used 
to  be  one  right  here. 

By  Mr.  Offutt :  ; 

Q.  As  a  matter  of  fact,  when  you  lived  at  3935  Georgia 
Avenue,  you  held  yourself  out  to  be  Mr.  and  Mrs.  Ott,  did 
you  not?  A.  I  don’t  know  whether  I  was  “Mrs.  Ott” 
171  or  “Mrs.  Christianson.” 


#*#•*#*#*:* 

Q.  And  you  changed  your  name,  didn’t  you*  you 
and  Mr.  Christianson,  when  you  went  from  2415  Pennsyl¬ 
vania  Avenue,  Northwest,  to  3935  Georgia  Avenue,  because 
the  police  were  looking  for  him  for  the  bad  checks  he  was 
passing;  isn’t  that  right?  A.  No,  sir. 

Q.  He  was  passing  bad  checks? 

Mr.  McLaughlin :  I  object,  if  Your  Honor  please. 

The  Court:  We  are  not  trying  Mr.  Christianson. 

#  •  *  *  •  #  #  *  *  j  • 

172  By  Mr.  Offutt:  '• 

Q.  You  knew  he  was  passing  these  bad  checks,  didn’t 
you  ?  I 

Mr.  McLaughlin :  I  object  to  this,  Your  Honor. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt : 


Q.  Didn’t  you  pay  to  make  them  good,  yourself — some 
of  them  ? 

Mr.  McLaughlin :  I  object  to  this. 

The  Court :  Objection  sustained. 

Mr.  Offutt :  May  I  make  a  proffer,  to  complete  the  record ; 
may  I  make  a  proffer  at  the  bench?  j 

The  Court:  No;  you  cannot  make  a  proffer  on  cross- 
examination,  because  you  never  can  tell — you  cannot  fore- 
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cast  what  the  witness’  answer  will  be.  I  will  sustain  the 
objection. 

*#*•**•**• 

173  A.  Yes;  it  was  assumed  that  George  was  my  hus¬ 
band. 

Q.  You  told  them  that,  didn’t  you? 

The  Court :  She  has  answered  you. 

Mr.  Offutt:  She  said,  “assumed.” 

The  Court :  Well,  I  think  that  is  sufficient. 

Mr.  Offutt :  All  right. 

By  Mr.  Offutt: 

Q.  When  you  told  them  that  you  and  Mr.  Christianson 
were  husband  and  wife,  that  was  not  the  truth,  and  you 
knew  it,  didn’t  you?  A.  Well,  it  is  hard  to  say  whether  I 
actually  ever  said  that  we  were  husband  and  wife.  I  know 
it  was  assumed,  but  I  can’t  say  that  I  ever  told  anyone, 
‘  ‘  This  man  is  my  husband.  ’  ’ 

Q.  Didn’t  you  intend  them  to  understand  and  believe 
that,  when  you  told  them  ? 

Mr.  McLaughlin:  I  object  to  this,  if  Your  Honor  please. 
The  Court:  I  think  you  have  covered  that  sufficiently. 
Mr.  Offutt:  She  hasn’t  answered  the  last  question. 

Mr.  McLaughlin:  I  don’t  think  the  last  question  could  be 
answered. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt : 

**#•****♦• 

174  Q.  When  did  you  first  meet  William  E.  Jones,  the 
Pharmacist’s  Mate,  at  Quantico,  Virginia?  A.  In 

November. 

Mr.  McLaughlin :  I  think  he  has  been  over  this. 

The  Court:  I  will  sustain  the  objection.  After  all,  the 
witness  must  answer  questions  that  are  relevant  and  that 
affect  her  credibility,  but  she  is  not  under  any  obligation  to 
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lay  bare  her  whole  personal  life.  She  is  not  a  party  to  this 
proceeding;  she  is  only  a  witness. 

Mr.  Offutt :  Her  credibility  is  at  issue. 

The  Court :  I  do  not  think  this  goes  to  credibility,  and  if 
it  does,  I  think  it  is  too  far  afield.  ! 

Mr.  Offutt:  Bill  Jones  is  the  man  she  mentioned,,  at  the 
Raleigh  Hotel,  on  January  18th. 

175  The  Court:  I  know  that  very  well;  I  recall  that. 
But  I  think  you  have  covered  sufficient  ground  for 

your  purpose,  or  for  what  I  think  is  your  proper  purpose. 

By  Mr.  Offutt : 

Q.  Mr.  Bill  Jones  works  in  the  dispensary  down  at  Quan- 
tico,  doesn’t  he,  in  the  hospital? 

Mr.  McLaughlin :  I  object  to  this. 

The  Court :  Objection  overruled. 

A.  I  couldn’t  say  exactly  where  he  works.  He;  is  at 
Quantico. 

By  Mr.  Offutt : 

Q.  You  don’t  know  where  he  works  there;  is  that  your 
answer?  A.  I  don’t  know  exactly  where  he  works.  , 

The  Court:  Mr.  Offutt,  you  cannot  prove  your  case  by 
cross-examination  of  Government  witnesses.  You  can  call 
Jones  as  your  own  witness,  at  the  proper  time,  if  you  wish. 

By  Mr.  Offutt :  j 

Q.  You  testified  on  Thursday,  May  29th,  that  you  went 
to  Dr.  Peckham’s  office  at  640  Princeton  Place,  Northwest, 
about  five  o’clock;  is  that  correct?  A.  Yes,  sir. 

Q.  Did  you  work  that  day?  A.  On  one  occasion 

176  that  I  saw  him,  I  came  from  work;  yes. 

*  *  *  *  *  *  •  #  •  I  • 

181  Q.  Were  you  there  as  a  guest,  or  one  of  the  host¬ 
esses  ?  A.  I  was  there  as  a  guest. 

Q.  Do  you  know  the  manager,  Mr.  Formato? 

The  Court :  I  think  that  is  a  little  far  afield. 


94 


By  Mr.  Offutt : 

Q.  Didn’t  you  see  the  manager,  Mr.  Formato,  bring  me 
down,  and  Mr.  Stein,  and  seat  us?  A.  No,  sir. 

The  Court :  I  think  you  have  exhausted  this  line  of  inquiry, 
Mr.  Offutt. 

By  Mr.  Offutt : 

Q.  Now,  then,  you  say  that  I  questioned  Mr. — or  Lieu¬ 
tenant  Fred  Donohower;  that’s  what  you  said,  isn’t  it?  A. 
Yes,  sir. 

Q.  Were  you  present  when  I  spoke  with  him.  A.  I  wasn’t 
present ;  no. 

Q.  As  a  matter  of  fact,  he  came  upstairs  from  the  down¬ 
stairs,  where  the  dancing  is,  to  see  me;  that’s  what  he  told 
you,  didn’t  he?  A.  He  went  out  the  door. 

182  Q.  And  you  never  saw  him  with  me  at  any  time, 
did  you?  A.  No,  sir. 

Q.  Don’t  you  know,  from  what  Mr.  Donohower  told  you, 
that  he  refused  to  answer  my  questions  when  I  asked  him 
what  he  knew  about  this  case? 

Mr.  McLaughlin :  I  object.  He  has  him  here  as  a  witness. 

The  Court:  Objection  sustained.  It  is  not  proper  cross- 
examination. 

By  Mr.  Offutt : 

Q.  Didn’t  you  tell  Mr.  Donohower  not  to  answer  any 
questions  with  me  about  this  case,  because  Mr.  McLaughlin 
told  you  not  to  do  it?  A.  Never,  sir. 

Q.  You  talked  to  Mr.  Donohower  last  night,  did  you  not? 
A.  I  saw  Mr.  Donohower  last  night. 

Q.  You  called  me  at  my  house  on  the  telephone,  last 
night,  at  ten-twenty,  didn’t  you,  with  Mr.  Donohower  pres¬ 
ent,  didn’t  you?  A.  He  was  present. 

Q.  And  it  was  at  his  instance  that  you  called  me,  wasn’t 
it?  A.  No. 

The  Court :  First,  ask  her  whether  she  called  you. 

#**••**#•• 
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185  By  Mr.  Offutt :  j 

Q.  Mrs.  Ott,  did  you  learn  that  I  had  issued  a  sub¬ 
poena  for  your  mother,  as  a  witness  in  this  case ;  and  if  so, 
when?  A.  When  did  I  learn? 

Q.  Yes.  A.  When  I  walked  in  the  room  and  saw  my 
mother  there.  Until  then,  I  didn’t  even  know  you  had  issued 
a  subpoena. 

The  Court :  I  don’t  think  that  is  proper  cross-examination. 
By  Mr.  Offutt : 

Q.  Did  anyone  tell  you  to  call  me  yesterday,  at 

186  my  house?  A.  No,  sir. 

#*##*#*##* 

I 

192  Q.  You  said  it  wasn’t  even  on  the  front  page. 
Didn’t  you  say  that?  A.  No,  sir.  You  told  mq  you 

193  read  it  on  the  front  page  of  one  paper — that’s  what 
you  told  me.  I  said  I  hadn’t  see  that. 

Q.  Didn’t  I  tell  you  it  "was  on  the  front  page  of  the  second 
section  of  the  Star?  A.  You  neglected  to  say  it  was  the 

i 

second  section. 

Q.  I  said  it  was  the  front  page,  did  I?  A.  Yes;  that’s 
what  you  said  to  me. 

Q.  Did  you  look  in  the  paper  to  see  whether  it  was  on  the 
front  page? 

The  Court :  I  think  that  is  far  afield ;  we  are  not  interested 
in  that. 

By  Mr.  Offutt : 

Q.  Didn’t  you  tell  me  that  Mr.  McLaughlin  said  there 
would  be  no  publicity?  A.  No,  sir;  I  didn’t  say  that. 

Q.  Do  you  deny  that  you  told  me,  in  that  conversation, 
that  Mr.  McLaughlin  told  you  not  to  talk  with  anybody 
about  the  case,  or  his  lawyers — Dr.  Peckham’s  lawyers? 

The  Court:  You  have  asked  her  that  question,  and  she 
has  answered  it. 


C6 

Bv  Mr.  Offutt : 

Q.  Coming  down  for  a  moment,  coming  to  this  Sunday, 
yesterday,  isn't  this  the  conversation  that  took  place  yester¬ 
day,  when  you  called  me — the  whole  conversation — 

194  Mr.  McLaughlin:  I  object  to  the  phrasing  of  it.  I 
think  he  ought  to  ask  her  questions.  In  other  words, 

he  is  testifying  in  his  question. 

The  Court:  This  is  cross-examination,  and  he  is  permitted 
to  ask  leading  questions  on  cross-examination. 

Mr.  McLaughlin:  But  he  is  testifying  in  his  question, — 
“Didn’t  you  say — ”  and  then  he  reads  a  long  question. 

The  Court:  He  has  the  right  to  ask  the  question  in  that 
manner. 

By  Mr.  Offutt : 

Q.  The  telephone  rang — By  the  way,  before  I  ask  the 
question,  I  will  just  make  a  little  statement — 

The  Court:  No;  you  may  not  make  any  statements;  you 
may  only  ask  questions. 

Mr.  Offutt :  All  right. 

By  Mr.  Offutt : 

Q.  “This  is  Mr.  Offutt  speaking.  Who  is  this?”  “Mrs. 
Ott.”  “Did  you  leave  a  note  under  my  door,  asking — ” 
The  Court:  No;  no.  I  will  not  permit  that.  You  have  a 
right  to  ask  whether  this  was  said,  or  that  was  said;  but 
you  cannot  read  what  purports  to  be  a  whole  transcript  of 
a  conversation  and  ask  the  witness  did  that  transpire  or  not, 
because  in  that  way  you  get  before  the  jury  things  to  which 
the  witness  might  say  “No.” 

195  Mr.  Offutt:  That’s  right.  And  that  is  the  purpose 
of  it,  I  submit. 

The  Court:  Is  that  the  purpose  of  the  question?  Then  I 
will  exclude  the  question. 

Mr.  Offutt:  No;  the  jury  is  entitled  to  know  it  all,  not 
part  of  it. 
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The  Court :  I  will  not  permit  that  manner  of  cross-exam¬ 
ination. 

*  *  *  •  •  •  •  #  *  • 

199  A.  No  then,  she  didn’t  tell  me. 

Q.  Didn’t  you  immediately  then  take  your  mother 
out  of  the  house? 

The  Court :  Now,  I  think  that  is  far  afield.  You  were  cross- 
examining  this  witness  concerning  a  conversation  she  had 
with  you,  and  you  are  entitled  to  do  that;  but  you  are  too 
far  afield  now. 

Mr.  Offutt :  Very  well. 

By  Mr.  Offutt : 

Q.  When  you  went  over  to  this  Sex  Squad  that  you  are 
talking  about,  how  did  you  happen  to  go  to  that  Sex  Squad 
Room ;  whom  did  you  contact  in  order  to  get  there  ? 

The  Court:  Ask  one  question  at  a  time. 

Mr.  Offutt :  All  right ;  I  will  withdraw  it  and  ask  another 
question. 

By  Mr.  Offutt :  ! 

Q.  I  ask  you  if  this  question — 

Mr.  McLaughlin :  I  think  he  has  a  question  pending. 

Mr.  Offutt :  I  have  withdrawn  it. 

i 

Mr.  McLaughlin:  Oh,  have  you? 

Mr.  Offutt :  I  have  withdrawn  it. 

The  Court:  Very  well. 

Mr.  Offutt:  I  will  withdraw  what  I  was  going  to  ask,  and 
go  back  to  the  question  that  Mr.  McLaughlin  wants. 

*  •  *  #  *  #  *  •  *  # 

205  Q.  “I  didn’t  talk  to  Lane.”  A.  I  didn’t  talk  to 
Lane ;  no. 

Q.  And  I  said,  “Why  do  you  wTant  to  talk  to  Mr.  McLaugh¬ 
lin?”  And  you  said,  “I  want  to  tell  him  that  you  have 
been  following  me.  You  followed  me  to  the  Officers  Club, 
Friday.”  A.  Yes,  sir. 
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Q.  Didn’t  you  say  that?  A.  Yes,  sir;  I  did. 

Q.  Didn’t  I  say  to  you,  “I  followed  you  no  place;  I  didn’t 
know  you  were  going  to  be  there,”  and  didn’t  you  say, 
“You  go  there  all  the  time;  I  have  been  going  there  over 
a  month.” 

The  Court :  What  is  this  paper  you  are  reading  from? 

Mr.  Offutt:  Notes  of  the  conversation,  Your  Honor. 

The  Court :  Made  by  whom?  I  notice  this  is  a  typewritten 
paper.  Is  it  a  transcript  that  somebody  made  of  the  tele¬ 
phone  conversation? 

Mr.  Offutt:  Your  Honor,  yes.  May  I  inquire  if  the  Gov¬ 
ernment  has  such  a  transcript,  since  Your  Honor  has  asked 
me  that  question? 

Mr.  McLaughlin:  You  didn’t  see  me  refer  to  any. 

The  Court:  You  may  proceed. 

Mr.  Offutt:  I  am  willing  to  expose  everything  I 
206  have  here. 

Mr.  McLaughlin:  I  object  to  that  remark,  if  Your 
Honor  please,  about  him  disclosing. 

The  Court:  Gentlemen,  I  want  neither  counsel  to  make 
any  extraneous  remarks. 

Mr.  Offutt:  Very  well. 

Mr.  McLaughlin:  Those  insinuations — 

Mr.  Offutt:  I  wish  you  would  stop  these  extraneous 
remarks  that  he  makes. 

The  Court:  Now,  just  a  moment. 

Mr.  Offutt:  I  ask  vour  Honor  to  hear  what  he  said;  Your 
Honor  ought  to  be  interested  in  what  he  said. 

The  Court:  I  hear  what  both  counsel  said.  You  may 
proceed. 

Mr.  Offutt:  I  object  to  his  discourtesies,  Your  Honor,  to 
Your  Honor,  right  now. 

The  Court:  Your  objection  is  noted  on  the  record. 

By  Mr.  Offutt : 

Q.  Mrs.  Ott,  didn’t  I  ask  you,  “Why  do  you  call  up  my 
house — call  up  my  house?”  And  didn’t  you  say,  “I  want 
to  know  why  you  brought  my  mother  here.” 
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And  I  asked  yon,  ‘  ‘  Where  is  your  mother  now  ?  ’  ’  And  you 
said,  “What  difference  does  that  make  to  you!’ ’  And 
didn’t  I  say,  “You  haven’t  any  right  to  interfere  with  a 
judicial  process,”  and  didn’t  you  say,  “I  didn’t  inter- 

207  fere  with  anything.” 

Did  that  happen?  A.  In  substance ;  yes. 

Q.  Didn’t  I  then  say  to  you,  “She  called  me  up  and 
wanted  me  to  come  over,  and  you  took  her  out.  Why  did  you 
take  her  out  after  she  sent  for  me?”  And  you  said,  “I  tried 
to  call  you  and  find  out  why  you  wanted  her.  ’  ’ 

Didn’t  that  take  place?  A.  You  did  tell  me  that  she 
called  you,  although,  and  of  course,  I  knew  she  hadn’t 
called  you. 

Q.  Were  you  there?  A.  When. 

Q.  When  your  mother  came  to  the  house  at  Q  Street. 
A.  No,  sir. 

Q.  So,  as  a  matter  of  fact,  you  don’t  know  whether  she 
called  or  not;  isn’t  that  right?  A.  My  mother  told  me, 

Q.  Didn’t  your  mother  tell  you,  since  last  night,  that  she 
asked  the  landlady  to  call  me  and  ask  me  to  come  over? 
A.  No,  sir. 

Q.  You  are  pretty  mad  with  me,  aren’t  you? 

The  Court :  I  am  going  to  exclude  that  question,  because 
that  has  nothing  to  do  with  this  case.  Bias  against  a  party 
would  be  admissible,  but  bias  against  counsel,  no. 

208  By  Mr.  Offutt: 

Q.  You  are  angry  with  the  doctor,  aren’t  you?  A. 
No,  sir;  I  am  not  angry  with  the  doctor. 

Q.  Didn’t  you  say  you  were,  to  me,  on  the  telephone? 
Mr.  McLaughlin:  I  suggest  that  she  has  answered  that. 
The  Court:  No;  this  is  proper  cross-examination.  Read 
the  question. 

(Pending  question  read.) 

By  Mr.  Offutt : 

Q.  Angry  with  the  doctor?  A.  I  never  at  any  time  said 
I  was  angry  with  the  doctor. 
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Q.  Specifically,  I  am  referring  to  Sunday,  not  yesterday, 
but  Sunday  a  week  ago. 

The  Court :  She  says  she  never  said  it. 

Mr.  Offutt :  I  am  calling  her  attention  to  that. 

By  Mr.  Offutt : 

Q.  (Continuing)  Does  that  refresh  your  recollection  as 
to  that  Sunday?  A.  You  asked  me  if  I  was  mad  at  him,  and 
I  answered  No. 

Q.  Mrs.  Ott,  wasn’t  there  someone  listening  in  on  this 
telephone  call  that  you  made  to  me  Sunday?  A.  I 

209  would  say,  people  could  have  heard;  yes. 

Q.  Don’t  you  know  whether  someone  was  or  was 
not  listening-in  to  our  telephone  conversation,  when  you 
called  me  on  yesterday?  A.  Since  then,  I  know  someone 
heard  you ;  yes. 

Q.  Who  heard  me,  that  you  know  about?  A.  My  mother 
heard  you  say  that  she  w*as  going  to  call  you,  whereupon 
she  nudged  me  and  said  she  never  said  any  such  thing. 

Q.  Was  she  listening-in  on  the  telephone?  A.  No;  she 
was  just  behind  me. 

Q.  Was  anyone  of  the  officers,  in  that  room  where  you 
called  from,  listening  on  the  telephone?  A.  Might  have  been. 

Q.  Don’t  you  know  whether  they  were  or  not?  A.  I  would 
say  they  were,  but  I  positively  could  not  say  that  they  lis¬ 
tened  to  everything  you  said. 

Q.  Wasn’t  there  a  discussion  about  your  call,  before  you 
made  your  call,  with  those  officers  in  that  room?  A.  No, 
sir.  They  merely  said  I  could  use  the  phone  there  if  I  wanted 
to.  I  had  been  trying  to  get  you  all  day. 

Q.  Didn’t  they  ask  you  why  you  were  trying  to  get  me? 
The  Court:  You  have  been  over  that. 

By  Mr.  Offutt : 

Q.  After  you  had  talked  to  me  for  some  time,  didn’t 

210  I  tell  you  this — didn’t  you  answer  as  I  am  going  to — 

#*#••#***• 
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213  By  Mr.  Offutt : 

Q.  Still  talking  about  yesterday — this  last  question 
I  referred  to,  you  did  say,  did  you  not,  that  you  were  calling 
from  a  club  on  14th  Street;  isn’t  that  right?  A.  You  said, 
“Where  are  you  calling  from?” 

Q.  Yes.  A.  I  said,  “Oh,  a  club  on  14th  Street.”  Did  you 
expect  me  to  tell  you  where  I  was  ? 

Q.  Was  there  any  reason  why  you  shouldn’t  tell  the  truth 
then?  A.  I  wouldn’t  say  that. 

The  Court :  I  am  going  to  exclude  that  question. 

I 

By  Mr.  Offutt : 

Q.  You  weren’t  at  a  club  on  14th  Street,  were  you?  A.  No, 
sir.  I 

Q.  You  never  were  in  a  club  on  14th  Street,  yesterday, 
when  you  called  my  house,  at  any  time;  isn’t  that  true?  A. 
No;  that  is  not  true.  ! 

Q.  Where  were  you  in  any  club  on  14th  Street  yesterday 
and  called  my  house  ?  A.  I  was  in  a  number  of  places,  yes¬ 
terday.  j 

Q.  A  club,  I  said. 

The  Court :  I  think  you  have  covered  the  subject. 

By  Mr.  Offutt : 

#  #  *  •  •  *  *  *  *  • 

214  Q.  And  who  answered  the  phone  then?  A.  I  do 
not  know. 

215  Q.  Didn’t  a  man  answer  the  phone  and  say,  “This 
is  the  Chinese  Place,  the  Casino  Royal?” 

The  Court:  Just  a  moment;  this  is  not  proper  cross- 
examination,  as  to  what  somebody  else  said. 

By  Mr.  Offutt : 

Q.  Didn ’t  the  phone  ring,  right  after  you  hung  up  ? 

The  Court :  I  think  wTe  are  wasting  a  lot  of  time.  I  think 
all  this  has  nothing  to  do  with  the  issues  of  this  case.  I 
allowed  this  cross-examination  because  it  related  to  a  mat- 


102 


ter  that  was  brought  out  on  direct  examination,  and  there¬ 
fore  you  were  within  your  legal  rights  in  inquiring  about 
it ;  but  I  think  you  have  consumed  too  much  time,  and  it  has 
no  bearing  on  the  issues  of  this  case. 

Mr.  Offutt :  I  move  that  it  all  be  stricken  out. 

The  Court :  You  cannot  move  to  strike  out  your  own  cross- 
examination  ;  it  is  in  the  record. 

Mr.  Offutt :  I  did  it  because  the  Government  put  it  in,  and 
I  objected  to  it. 

The  Court :  It  is  in  the  record.  The  record  stands,  as  made. 
Mr.  Offutt:  May  I  ask  who  answered  that  phone  when 
she  was  there,  Your  Honor? 

The  Court:  No;  that  is  not  proper  cross-examination. 

227  By  Mr.  Offutt: 

Q.  Now,  Mrs.  Ott,  how  did  you  get  to  the  Sex  Squad 
room — in  a  taxicab,  is  that  right  ? 

The  Court :  I  think  that  is  immaterial. 

Mr.  McLaughlin:  Absolutely;  he  has  been  all  over  this. 
The  Court :  Not  only  that,  but  was  understood  that  you 
had  finished  that  line  of  cross  examination. 

Mr.  Offutt :  On  the  statement  itself. 

Air.  McLaughlin  :  I  object. 

Mr.  Offutt:  I  have  some  new  material  as  to  how  she  got 
there. 

The  Court:  Objection  sustained.  It  is  immaterial  how  she 
got  there. 

Mr.  Offutt :  I  will  make  a  proffer,  for  the  record. 

The  Court:  You  cannot  make  a  proffer  on  cross  exami¬ 
nation.  Proceed.  You  can  only  make  a  proffer  in  con- 

228  neetion  with  direct  examination. 

#*#**#***• 

229  Q.  I  didn’t  ask  you  that;  I  am  asking  you  the 
question — 

The  Court :  Well,  she  has  answered  it. 


Mr.  Offutt:  Oh.  Well,  I  don’t  think  that  is  the  answer 
to  my  question,  Your  Honor.  That  is  another  way  of 
230  answering  it. 

The  Court :  She  may  answer  it  her  own  way. 

By  Mr.  Offutt : 

Q.  Did  you  look  at  the  records  of  your  office?  Have  you 
done  that?  A.  I  haven’t  done  a  thing  to  refresh  my  memory. 

Q.  I  am  asking  you  if  you  know  what  day  of  the  week  it 
was?  A.  As  I  recall,  Dr.  Peckham  told  me  to  come  back  on 
a  Tuesday.  As  I  made  the  arrangements  to  go  there  Tues¬ 
day,  it  had  to  be  changed  to  Wednesday  because  I  didn’t 
have  the  money  the  first  day  I  went  there. 

Mr.  Offutt:  I  suggest  that  I  am  entitled  to  a  categorical 
answer.  i 

Mr.  McLaughlin :  That  is  responsive. 

The  Court :  I  think  her  answer  is  responsive. 

Mr.  Offutt :  All  right. 

By  Mr.  Offutt:  i 

Q.  What  day  of  the  week  did  you  go  there,  can  you 
tell  us  ?  I  went  there  Tuesdav  and  Wednesdav. 

Q.  What  was  the  second  date  you  went  there,  Tuesday? 
The  Court :  She  said  she  went  there  Tuesday  and  Wednes¬ 
day.  ; 

#  *  #  *  #  *  *  *  *;• 

234  Q.  You  mentioned  the  time  which  had  elapsed; 
are  you  having  trouble  remembering  what  happened 

at  that  time,  the  words?  A.  No,  sir. 

Q.  I  beg  your  pardon — why  did  you  mention  it  was  so 
long? 

Mr.  McLaughlin :  I  object. 

The  Court:  I  am  going  to  exclude  that.  That  is 

235  just  a  waste  of  time. 

Mr.  McLaughlin :  Surely. 
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23S  Q.  Weren’t  you  in  Bethesda  Naval  Hospital  be¬ 
fore  the  child  was  born — I  mean  an  appreciable  time 
before,  several  months? 

The  Court:  I  am  going  to  exclude  this  line  of  inquiry.  I 
do  not  think  this  is  proper  cross  examination.  It  does  not 
deal  with  any  matter  brought  out  on  direct  examination, 
and  does  not  affect  the  witness’  credibility? 

Mr.  Offutt :  She  said  she  was  in  good  health,  Your  Honor, 
and  she  said  she  had  no  trouble  as  far  as  she  knew. 

The  Court:  Well,  I  am  going  to  exclude  that.  She 
239  said  she  had  no  trouble  with  menstruation,  that  is 
all  she  said.  She  did  not  say  that  she  might  not  have 
been  sick  in  some  other  way.  I  am  going  to  exclude  this. 

Mr.  Offutt:  Your  Honor,  may  I  make  a  proffer  of  what 
this  will  show? 

The  Court: No. 

Mr.  Offutt :  And  what  the  inquiry  may  develop? 

The  Court:  I  have  said  this  time  and  time  again,  that 
making  proffers  is  not  appropriate  on  cross  examination 
of  a  witness — 

Mr.  Offutt  (interposing) :  I  understand. 

The  Court  (continuing) :  It  is  wholly  proper  in  connec¬ 
tion  with  the  direct  examination  of  your  own  witness. 
Mr.  Offutt:  I  just  wanted  to  make  the  record  complete. 
The  Court :  Do  not  suggest  any  further  proffers  during 
cross  examination. 

###•****** 

944  Q.  You  never  had  any  treatment  in  naval  hospital 
for  a  kidney  disorder,  is  that  your  testimony? 

***••*•**• 

245  The  Court :  What  is  the  other  reason  ? 

Mr.  Offutt:  The  other  reason  is,  it  is  not  brought 
in  good  faith,  this  prosecution. 

Mr.  McLaughlin :  If  Your  Honor  please,  I  object  to  that. 
Mr.  Offutt :  That’s  right,  that’s  the  basis  of  it. 

The  Court:  You  may  not  inquire  into  what  you  call  the 
good  faith  of  the  prosecution.  The  only  question  that  is 
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to  be  tried  now  is  whether  the  defendant  committed  the 
offense  for  which  the  grand  jury  indicted  him. 

Mr.  Offutt :  I  mean — 

The  Court :  You  may  not  say  another  word  in  open  court. 

M r.  Offutt :  Oh,  I  thought  you  wanted  the  reason. 

The  Court :  You  may  proceed. 

Mr.  Offutt:  Well,  it  is  more  than  that;  I  have  other  rea¬ 
sons.  ! 

The  Court :  You  know  perfectly  well  that  statement 
246  should  not  have  been  made.  Proceed.  j 

*  «  *  •  •  *  «  *  •  j  • 

252  Q.  Why  did  he  go  up  to  the  Miami  Grille  with  you, 

then  ?  i 

Mr.  McLaughlin :  I  object  to  this. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt : 

Q.  Did  he  know  you  were  going  to  see  Dr.  Peekham?  A. 
Yes,  sir.  i 

Q.  And  what  did  he  say  when  you  told  him  you  were  go¬ 
ing  to  see  Dr.  Peckham?  A.  He  begged  me  not  to  go.  ; 

The  Court:  Just  a  moment.  I  am  going  to  exclude  what 
George  Christianson  said.  That  has  nothing  to  do  with 
this  case,  at  this  stage  of  the  case. 

Mr.  Offutt :  That  was  testified  to  on  direct. 

Mr.  McLaughlin :  I  object  to  his  comment. 

The  Court :  I  will  exclude  that. 

Mr.  Offutt:  All  right,  Your  Honor.  May  I  have  an 

253  objection  for  the  record — to  pursuing  that? 

#  •  #  #  *  *  *  *  #  • 

255  Q.  Not  this  past  Saturday,  but  the  Saturday  before 
you  went  on  the  witness  stand?  A.  I  believe  I  did. 

Q.  And  the  Saturday  before  that? 

The  Court :  I  think  that  is  going  too  far  afield. 

i 

*  •  *  •  •  *  •  #  #  • 
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258  Q.  What  is  your  best  recollection  as  to  time?  A.  It 
might  have  been  a  month,  three  weeks — I  really 

couldn't  saw 

Q.  Was  it  in  early  May? 

The  Court :  I  think  that  is  immaterial. 

By  Mr.  Offutt : 

259  Q.  Was  that  on  a  Saturday? 

The  Court:  I  think  the  day  of  the  week  is  imma¬ 
terial.  I  will  exclude  that. 

By  Mr.  Offutt : 

•  **••**••• 

Q.  Let’s  take  the  one  going  back,  the  one  before  you 
took  the  stand  last  Wednesday,  was  Mr.  McLaughlin  pres¬ 
ent  that  time? 

The  Court :  I  don’t  think  that  is  material. 

261  Q.  Didn’t  you  tell  Major  Spring,  after  you  had 
been  down  here  in  the  cell  block  to  see  Mr.  Christian¬ 
son,  that  you  had  spent  most  of  the  whole  day  in  this  Court¬ 
house,  and  it  was  on  Saturday? 

The  Court :  I  am  going  to  exclude  that  as  immaterial. 

Mr.  Offutt :  All  right. 

The  Court:  I  think  we  ought  to  make  more  expeditious 
progress  with  this  cross  examination. 

Mr.  Offutt :  Well,  Your  Honor,  I  am  having  difficulty  in — 
The  Court:  Xo,  you  are  wasting  too  much  time.  You  may 
proceed. 

Mr.  Offutt :  May  T  approach  the  bench  so  I  can  save  some 
time,  and  tell  Your  Honor  what  I  want  to  ask?  It  will  save 
time. 

The  Court:  Xo,  proceed.  We  will  save  time  by  your  pro¬ 
ceeding. 

#*#••*•**• 
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271  Q.  And  after  you  moved  from  2415  to  3935 


Geor¬ 


gia  Avenue  you  continued  to  live  with  Mr.  Christian 


son. 

The  Court:  Just  a  moment.  You  interrogated  the  witness 
yesterday  about  that,  and  I  will  not  permit  a  reopening  of 
that  subject. 

Mr.  Offutt :  I  didn ’t  ask  her  who  she  was  living  with,  j 
The  Court :  You  explored  it  sufficiently. 


By  Mr.  Offutt : 

Q.  Now  then,  when  you  went  to  the  hotel  you  said  that 
you  told — just  one  thing  I  overlooked. 

You  mentioned  that  when  you  went  to  the  Doctor’s 
office  on  one  occasion  you  had  to  wait,  and  there  was  a 
woman  came  up  into  the  living  room,  and  there  were  two 
men  waiting,  and  they  all  left  together.  A.  Yes,  sir. 

The  Court:  Just  a  moment.  What  is  your  question?  Don’t 
make  a  statement  to  the  witness. 

Mr.  Offutt  :  I  want  to  ask  her  about  that  partic- 
272  ular  incident. 

The  Court:  Don’t  make  any  preliminary  statement 
or  read  any  testimony  to  her. 

Mr.  Offutt:  I  just  want  to  fix  the  time  so  I  can  ask  the 
question. 

The  Court :  Well,  ask  your  question. 

Bv  Mr.  Offutt : 

V 

I 

Q.  You  meant  by  that,  did  you  not — 

Mr.  McLaughlin  :  I  object  to  this,  Your  Honor. 

The  Court :  You  remember  what? 

Mr.  Offutt:  No,  Your  Honor.  1 

Mr.  McLaughlin:  No,  he  said,  “You  meant  by  that.” 
Ask  her  what  she  said.  i 

Mr.  Offutt :  Tf  you  will  let  me  ask  the  question. 

The  Court :  Suppose  you  ask  the  question. 

Mr.  Offutt :  That’s  what  I  am  trying  to  do,  Your  Honor. 

The  Court :  Finish  your  question.  i 

Mr.  Offutt :  All  right,  sir.  j 
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Bv  Mr.  Offutt : 

Q.  When  you  said  they  all  left  together,  this  woman  and 
the  two  men,  you  meant  they  all  left  the  house  together,  at 
the  same  time,  did  you  not?  A.  Yes,  sir. 

Q.  You  don’t  know  whether  they  were  all  related 
273  or  associated  together,  do  you? 

The  Court:  Oh,  that  is  immaterial.  I  will  exclude 

that. 

#**•****#• 

275  A.  I  went  to  the  hotel  by  way  of  the  trolley. 

Q.  And  how  did  you  get  from  his  office  to  the  trol¬ 
ley?  A.  I  walked  over  there. 

Q.  Was  anyone  with  you  when  you  went  from  his  office, 
at  any  part  ot'  the  trip,  to  the  hotel  ?  A.  Yes,  sir. 

Q.  Who  was  with  you?  A.  George  Christianson. 

Q.  When  did  vou  see  him,  and  where,  after  you  left 
the  Doctor’s  office?  A.  As  T  recall,  he  met  me  outside — 
I  don ’t  know,  I  think  I  went  in  the  Miami. 

Q.  And  did  you  have  something  to  eat  in  the  Miami  ? 

The  Court :  T  think  that  is  immaterial. 

Mr.  Offutt :  All  right ;  all  right. 

The  Court:  Those  details  have  nothing  to  do  with  the 
issues  in  this  case. 

By  Mr.  Offutt : 

Q.  Now,  then,  when  you  went  down  to  the  hotel  you  had 
discussed  this  matter  previously  with  Mr.  Christianson, 
hadn ’t  you  ? 

The  Court:  Now,  we  are  going  to  leave  out  conversations 
between  the  witness  and  Christianson,  unless  you  are  going 
to  bring  out  some  contradicting  statements. 

Mr.  Offutt:  I  don’t  want  to  ask  her  the  words;  I 

276  just  want  to  ask  her  if  she  did  discuss  it. 

The  Court :  I  am  going  to  exclude  that  question. 

Mr.  Offutt :  May  I  have  an  objection  ? 

The  Court:  Yes,  sir.  You  have  a  right  to  confront  the 
witness  with  any  contradictory  statements,  which  you  may 


allege  she  made,  but  otherwise  her  conversations  with  other 
people  are  immaterial. 

Mr.  Offutt :  That  is  what  I  want  to  lay  the  foundation  for, 
Your  Honor.  I  can’t  do  it  without  going  into  it. 

The  Court :  No ;  I  have  made  my  ruling. 

Mr.  Offutt:  May  my  objection  go  to  the  whole  inquiry 
of  that  witness  ? 

The  Court:  Y7ou  may  note  an  objection  to  my  ruling. 

By  Mr.  Offutt: 

Q.  Had  you  arranged  to  meet  Mr. —  had  you  arranged  to 
go  with  Mr.  Christianson  to  the  hotel  before  that  day,  the 
dav  of  the  abortion  ? 

The  Court:  I  am  going  to  exclude  that.  I  think  it  is  im¬ 
material. 

j 

By  Mr.  Offutt : 

Q.  Mr.  Christianson  actually  signed  the  registry,  I  be¬ 
lieve  you  testified,  is  that  right?  A.  I  didn’t  sign  it;  I  pre¬ 
sume  he  did. 

Q.  Didn ’t  you  see  him  when  he  registered  or  when 
277  he  signed  it?  A.  I  don’t  think  I  did  actually  see  him. 

Q.  Did  you  go  in  with  him,  or  separately,  into  the 
hotel?  A.  We  went  in  together. 

Q.  When  you  went  to  the  Raleigh  Hotel  T  think  you  said 
you  went  there  first  and  couldn’t  get  a  room.  Did  you  go  in 
with  him  together,  at  the  Raleigh  Hotel?  A.  Yes,  sir. 

The  Court:  T  think  it  is  immaterial  whether  they  went 
in  together  or  separately.  That  has  nothing  to  do  with  the 
issues  of  this  case,  and  is  not  proper  cross  examination: 

Mr.  Offutt :  All  right. 

The  Court:  I  think  you  ought  to  conclude  this  cross 
examination  pretty  promptly.  You  started  your  cross  ex¬ 
amination  yesterday  at  a  quarter  of  twelve. 

Yrou  may  proceed. 

By  Mr.  Offutt:  ! 

Q.  He  registered  there,  did  he  not,  as  Mr.  and  Mrs.  G.  A. 
Ott?  ! 
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Mr.  McLaughlin:  Your  Honor,  she  has  already  said  she 
didn ’t  actually  see  him. 

The  Court :  Objection  sustained. 

Mr.  Offutt :  May  I  object — 

The  Court:  You  may  question  this  witness  as  to  what 
she  did  and  what  she  said,  but  not  about  what  some- 

278  body  else  did  or  said,  except  in  her  presence. 

###***#**• 

279  Mr.  Offutt:  May  I  have  an  objection  to  that,  too, 
Your  Honor? 

The  Court:  Yes. 

By  Mr.  Offutt: 

Q.  This  statement  you  referred  to  that  you  made  in  the 
hospital,  do  you  know  the  date  that  you  made  that  state¬ 
ment? 

The  Court:  No;  I  am  going  to  exclude  that.  You  have  a 
right  to  confront  the  witness  with  any  prior  statement  that 
she  made,  if  you  think  it  contradicts  anything  she  has 
stated  on  the  witness  stand,  but  that  is  as  far  as  you  can  go. 

Mr.  Offutt:  Can  I  test  her  credibility  by  seeing  if  she 
has  a  recollection? 

The  Court:  No.  1  think  you  cross-examined  this  witness 
as  to  credibility  sufficiently  on  yesterday. 

Mr.  Offutt:  T  want  to  get  her  recollection,  if  I  may  do 
that. 

The  Court :  I  will  exclude  the  question. 

Mr.  Offutt :  Can  T  ask  her  about  any  other  dates? 

The  Court:  I  only  rule  on  one  question  at  a  time,  Mr. 
Offutt. 

Mr.  Offutt :  Oh,  yes,  sir. 

##****•**• 

281  The  Witness:  Well,  maybe  around  six  a.m.,  some¬ 
where  around  that  time:  T  don’t  remember  exactly. 

By  Mr.  Offutt: 

Q.  When  you  went  to  the  movie  that  night,  before  you 
came  back  to  the  hotel  did  you  walk  to  the  movie? 
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The  Court :  I  think  that  is  immaterial. 

Mr.  Offutt :  All  right.  j 

By  Mr.  Offutt : 

Q.  What  movie  did  you  see  ?  j 

The  Court :  That  is  also  immaterial.  I  will  exclude,  that. 

By  Mr.  Offutt:  ! 

Q.  What  theater  did  you  go  to?  A.  I  don’t  remember. 
Q.  Where  was  it — the  theater? 

The  Court:  I  think  that  is  immaterial.  The  visit  to  the 

moving  picture  is  immaterial.  j 

i 

By  Mr.  Offutt : 

Q.  Now  then,  you  said  you  called  the  Doctor  from  the 
hotel  to  let  him  know  where  you  were,  is  that  right?  A.  I 
don’t  remember  if  I  made  the  call  from  the  hotel  room. 

Q.  Didn ’t  you  say  that  you  did  that,  on  Thursday?  Didn ’t 
you  say  you  made  it  from  the  hotel?  A.  I  might  have. 

*  #  *  *  *  #  *  #  *  • 

283  Q.  You  have  discussed  this  case  with  Mr.  Mc¬ 
Laughlin  since  you  were  on  the  stand  Thursday, 
haven ’t  you  ?  A.  N o,  sir. 

The  Court:  Do  not  phrase  your  question  in  a  way  that 
you  assume  the  answer.  You  have  a  right  to  ask  the  wit¬ 
ness  whether  she  discussed  the  case  with  Mr.  McLaughlin, 
but  you  cannot  put  it  in  the  affirmative  that,  you  have! dis¬ 
cussed  it.  That  implies  what  the  answer  would  be. 

Mr.  Offutt:  T  said,  “Haven’t  you,”  Your  Honor. 

The  Court:  That  is  not  the  proper  way.  You  may  ask  the 
witness  if  she  lias  discussed  the  case  with  Mr.  McLaughlin, 
but  you  must  not  assume  the  answer  by  the  form  of  your 
question. 

*  *  *  *  *  #  *  *  *  j  * 
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289  The  Witness :  Yes,  sir,  I  could  see  it. 

By  Mr.  Offutt : 

Q.  And  you  saw  the  feet?  A.  I  did;  I  will  never  forget 
that  as  long  as  I  live. 

Q.  And  according  to  you,  you  were  about  five  months 
gone  then,  weren’t  you?  A.  About,  yes,  sir,  about  that. 

Q.  When  was  the  first  period  you  missed? 

The  Court:  Haven’t  you  inquired  about  that  before? 

Mr.  Offutt:  Your  Honor,  I  submit  I  am  entitled  to  a  little 
lattitude  in  this  case. 

The  Court:  Just  a  moment.  You  are  not  entitled  to 
repeat. 

You  started  this  cross-examination  twenty-four  hours 
ago,  exactly,  at  a  quarter  of  twelve  yesterday.  You  may 
proceed. 

Mr.  Offutt :  I  wasn ’t — 

The  Court:  T  gave  you  full  leeway  yesterday,  because  I 
think  this  witness,  being  the  key  witness,  you  are  entitled 
to  full  cross-examination,  but  you  are  not  entitled 

290  to  go  over  the  same  ground  more  than  once.  You  may 
proceed. 

*#*##*#**• 

Q.  About  that  wide?  A.  No,  about  that  long. 

Q.  Give  us  some  idea  about  the  other  size  of  it.  A.  Well, 
very  narrow,  from  the  stomach  down.  Actually,  the  only  part 
formed  was  the  legs  and  feet. 

Mr.  Offutt :  Can  I  have  something  to  make  the  measure¬ 
ment  of  that,  Your  Honor,  so  that  we  will  have  the  record 
show  it?  I  want  to  get  that  in  the  record. 

The  Court:  Well,  you  can  produce  your  own  tape  meas¬ 
ure  or  your  own  ruler,  if  you  wish. 

Mr.  Offutt :  I  don’t  have  one — have  you  got  one  here? 

The  Court :  The  Clerk  of  the  Court  doesn’t  have  one. 

Mr.  Offutt:  May  we  agree,  for  the  record,  that  is  about 
eight  inches  she  indicated? 
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The  Witness :  I  said  I  didn ’t  know  exactly. 

Mr.  Offutt :  I  am  not  talking  to  the  witness. 

#  •  *  •  *  #  *  #  #  • 

I 

295  Q.  The  question  was,  on  page  51 : 

“Did  you  see  the  defendant  Peckham  in  your  room 
on  that  morning  ?  ”  j 

And  you  answered : 

“Yes,  sir.  The  door  was  open  and  I  was  unable  to  move, 
so — ” 

And  Mr.  McLaughlin  asked  you  another  question. 

Is  it  still  your  testimony  now,  according  to  your  recollec¬ 
tion,  that  you  were  lying  there  in  bed,  with  the  door  open, 
after  having  an  abortion  performed,  and  the  foetus  passed, 
and  let  George  leave  the  room  ?  i 

The  Court:  Just  a  moment.  Don’t  make  a  speech;  just 
ask  a  single  question  without  all  those  circumstances. 

You  have  a  right  to  ask  whether  the  door  was  open  or 
unlocked  and  she  was  lying  in  bed. 

M  r.  Offutt :  She  has  already  said  that. 

The  Court :  Then  do  not  argue  with  her. 

Mr.  Offutt:  I  will  withdraw  the  question,  Your  Honor, 
in  view  of  that. 

The  Court:  Do  you  mean  the  door  was  open  or  do  you 
mean  it  was  closed  and  unlocked  ? 

The  Witness :  Unlocked — closed. 

*  •  *  •  *  #  *  *  *  !  • 

297  Q.  Didn’t  you  say  you  were  at  the  Harringtdn 
Hotel,  in  May?  A.  I  thought  you  said  the  Hamilton 
Hotel.  i 

Mr.  Offutt :  I  said  the  Harrington.  j 

The  Court :  Yes,  you  said  the  Hamilton. 

Mr.  Offutt :  Maybe  I  did. 

Mr.  McLaughlin :  Yes,  you  did. 

The  Court :  Ask  the  question.  j 


By  Mr.  Offutt : 

Q.  Anyway,  the  Harrington  Hotel  is  what  I  meant  to 
say.  After  you  left  the  Harrington  Hotel,  did  you  say 
that  you  went  back  to  the  doctor’s  office  again,  on  Thursday? 
A.  No,  sir. 

Q.  You  never  went  back  again  after  you  left  the  Har¬ 
rington  Hotel,  is  that  your  testimony?  A.  Not  that  day,  no, 
sir. 

Q.  I  didn’t  say  that  day.  A.  I  went  the  following  Monday. 
Q.  T  didn ’t  mean  that  day ;  I  mean  any  day. 

The  Court :  She  said  she  went  the  following  Monday. 

The  Witness:  I  don’t  know  what  you  mean,  if  you  don’t 
say  so. 

Mr.  Offutt:  I  object  to  the  witness  saying  that 

298  to  me,  Y our  Honor. 

*#*•**•**• 

Q.  I  mean  is  there  any  doubt  in  your  mind  that  it  was 
Monday?  A.  No,  sir.  It  was  Monday. 

Q.  That  was  the  Monday  following  the  day  you  left  the 
Harrington  Hotel,  that  is,  the  next  week. 

The  Court :  Now,  she  said  that  before. 

Mr.  McLaughlin:  That’s  the  third  time. 

Mr.  Offutt :  I  want  to  be  certain  about  it. 

The  Court:  No;  she  has  said  she  is  certain.  Now, 

299  proceed. 

By  Mr.  Offutt : 

0.  So  that  would  be  the  7th  of  May,  according  to  the 
way  you  figured  the  time  and  dates,  is  that  right?  A.  ^  es, 
sir. 

##*#*****• 

301  Q.  I  am  talking  about  Monday,  May  7th. 

The  Court :  Just  a  moment.  Don’t  cut  her  off  when 
she  is  answering  the  question.  Wait  until  she  has  finished 
her  answer,  then  ask  a  question. 

Mr.  Offutt:  Yes,  sir. 
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The  Witness  (Continuing) : — that  day,  I  don’t  think  there 
was. 

*  *  *  •  •  •  •  *  *  !  • 

Q.  What  is  your  recollection  about  it? 

The  Court :  I  do  not  think  it  makes  any  difference  whether 
she  took  a  cab  or  bus  or  the  streetcar. 

Mr.  Offutt:  It  has  some  relevancy,  Your  Honor,  I  assure 
you.  ! 

The  Court :  Very  well. 

Do  you  remember  whether  it  was  a  cab  or  some  other 
means  of  transportation?  j 

The  Witness :  I  don’t  remember.  It  was  either  a  cab  or  the 
trolley,  I  don’t  remember  which. 

302  Q.  When  Mr.  McLaughlin  asked  you  about  your 
health,  and  I  am  having  that  in  mind  now,  between 
that  date,  isn’t  it  a  fact  that  you  went  to  Mount  Alto  Hos¬ 
pital? 

Mr.  McLaughlin :  I  didn ’t  ask  her  about  her  health  at  that 
time. 

The  Court:  Mr.  Offutt,  I  am  going  to  exclude  the  ques¬ 
tion.  You  may  reframe  the  question,  if  you  wish,  and  do 
not  preface  it  with  any  remarks. 

Mr.  Offutt :  Oh,  yes,  sir. 

By  Mr.  Offutt :  j 

Q.  Isn’t  it  a  fact  that  in  October  or  November  you  went 
to  Mount  Alto  Hospital  and  had  an  operation  for  a  kidney 
disorder — 1951? 

Mr.  McLaughlin :  I  object  to  this  as  being  immaterial. 

The  Court :  Objection  overruled.  i 

Mr.  McLaughlin :  The  abortion  wasn ’t  until  January.  ; 

The  Court:  I  am  going  to  overrule  the  objection. 
Just  answer  yes  or  no.  I 


303 
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306  Q.  And  didn’t  they  tell  you  it  was  a  nephropexy 
and  an  excision  of  breast  lump  that  they  were  putting 
you  in  the  hospital  for  in  1951?  A.  Where  do  you  get  your 
information? 

Mr.  McLaughlin :  I  object. 

The  Court :  Now  you  are  getting  into  medical  matters — 
Mr.  Offutt:  I  will  withdraw  the  question. 

The  Court:  This  witness  is  a  lay  witness.  I  don’t  know 
whether  this  witness  can  discuss  medical  matters  or  not. 
Mr.  Offutt :  I  will  withdraw  the  question. 

By  Mr.  Offutt : 

Q.  Didn’t  you  have  an  operation  on  the  breast  at  the 
same  time? 

The  Court :  Now,  that  I  think  is  immaterial. 

Mr.  McLaughlin:  I  object  to  that,  if  Your  Honor  please, 
as  I  say — 

The  Court :  I  am  going  to  exclude  that. 

#*#**###*# 

313  Q.  Didn’t  you  use  those  words  yourself  in  telling 
the  history  to  the  doctor  at  Mount  Alto  Hospital, 

when  you  were  admitted  on  January  18th,  that  you  were 
having  more  than  the  usual  discharge?  A.  Did  you 

314  read  my  record?  How  would  you  know  that? 

Q.  Yes,  I  read  it. 

The  Court:  Now,  I  am  going  to  say  that  those  records 
are  confidential. 

Mr.  Offutt:  Yes,  sir — she  asked  me  the  question. 

The  Court:  And  I  do  not  think  that  vou  should  disclose 
their  contents  in  open  court,  unless  the  Court  first  admits 
them  in  evidence. 

I  think  it  was  an  error  on  the  part  of  some  employee  of 
the  hospital  to  disclose  those  records  to  you. 

Mr.  Offutt:  Your  Honor,  can’t  I  ask  her  if  she  did  some¬ 
thing,  if  she  did  it  to  herself? 

The  Court:  I  know,  but  you  base  your  question  on  an 
examination  of  hospital  records. 
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I  am  going  to  have  the  reporter  read  that  question;  I 
want  to  be  accurate. 

The  Reporter  (Reading) : 

“Didn’t  you  use  those  words  yourself  in  telling  the  his¬ 
tory  to  the  doctor  at  Mount  Alto  Hospital,  when  you  were 
admitted  on  January  18th,  that  you  were  having  more  than 
the  usual  discharge?” 

The  Court:  That  obviously  is  taken  from  the  hospital 
records.  Those  records  are  confidential  and  may  not  be 
disclosed  except  with  the  consent  of  the  patient  or  by  order 
of  the  Court.  This  Court  has  issued  no  such  order; 
315  no  such  order  has  been  applied  for.  And  if  you,  as  I 
said  before,  had  an  opportunity  to  see  those  records, 
it  was  an  erroneous  act  and  it  must  have  been  through  an 
erroneous  act  on  the  part  of  some  employee  of  the  Veterans 
Administration.  Therefore,  I  will  exclude  any  question 
which  is  based  on  what  you  found  in  those  records. 

Mr.  Offutt:  I  had  other  information,  too;  I  got  it  from 
other  sources,  too. 

Mr.  McLaughlin :  Tell  the  Court  where  you  got  it. 

Mr.  Offutt :  I  will  tell  him. 

The  Court:  Don’t  interrupt  the  Court.  Therefore,  I  will 
exclude  any  question  based  on  those  records  until  those  rec¬ 
ords  are  first  offered  in  evidence. 

By  Mr.  Offutt :  \ 

Q.  Didn’t  you  use  quinine,  three  tablets  of  5  or  10  grains, 
three  times  a  day,  and  castor  oil  for  over  three  days,  ap¬ 
proximately  a  week,  in  trying  to  bring  about  a  miscarriage, 
between  December  15th  and  January  18th? 

The  Court :  Now,  she  has  admitted  that  she  tried  by  taking 
quinine  to  bring  about  a  miscarriage,  and  that  she  did  not 
succeed.  Now,  I  do  not  see  any  reason  for  pursuing  the 
matter  further. 

Mr.  Offutt :  She  said  one  day.  i 
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The  Court:  It  makes  no  difference  whether  she  tried  it 
for  three  days  or  one  day;  she  admits  that  she  took 
316  quinine  in  order  to  bring  about  a  miscarriage,  but 
she  didn’t  succeed. 

By  Mr.  Offutt: 

Q.  After  you  did  that,  didn’t  you  take  it  during  the  time 
to  bring  it  about,  like  I  have  asked  you  ? 

The  Court :  I  am  going  to  exclude  that. 

Mr.  Offutt :  I  am  going  to  bring  some  other  things  after 
that. 

The  Court :  Well,  I  am  excluding  that. 

#*#•*****• 

320  Q.  WTien  did  you  see  him,  how  many  times  before 
that,  between  Christmas  and  the  time  in  January? 
The  Court :  She  said  she  saw  him  several  times ;  she  saw 
him  occasionally,  and  I  think  that  is  enough. 

By  Mr.  Offutt : 

Q.  And  each  of  these  times  you  discussed  your  pregnancy, 
did  you  not?  A.  No.  As  a  matter  of  fact  I  tried  not  to  keep 
pressing  him  about  it.  I  simply  told  him  one  time  I  was, 
and  later  on  I  told  him  that  I  was  very  much  worried  about 
it,  but  I  didn’t  press  him  after  that  about  it. 

Q.  He  was  the  cause  of  it,  wasn’t  he? 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor;  it  is  im¬ 
material. 

The  Court :  Objection  sustained.  I  do  not  think  you  are 
entitled  to  ask  that  question. 

**#•**•**• 

322  Q.  You  didn’t  do  it,  did  you? 

The  Court:  There  is  no  reason  for  a  patient  giving 
the  names  of  friends  to  the  hospital. 

By  Mr.  Offutt : 

###****••* 
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Q.  Wasn’t  the  case  dropped  against  him  on  January  13,  in 
this  court,  this  year,  while  this  case  was  pending  in  this 
court? 

The  Court:  Don’t  answer  the  question.  I  am  going  to 
exclude  that.  I 


323  Q.  Didn’t  the  Parole  Board  contact  you  at  Mount 
Alto  Hospital  about  Mr.  Christianson’s  parole' appli¬ 
cation,  while  you  were  there  ?  i 

Mr.  McLaughlin :  I  object  to  that.  I 

The  Court:  I  am  going  to  exclude  that.  We  will  take 
our  luncheon  recess.  ; 


#  *  #  *  *  •  •  *  •  !  • 

332  The  Court :  Yes,  you  may.  I  want  to  say  this,  that 
the  Bowman  case  is  a  very  ambiguous  case.  If  you 
read  the  opening  paragraphs  of  the  opinion,  it  means 

333  one  thing  and  if  you  read  the  closing  paragraphs  it 
means  the  opposite,  so  I  am  going  to  take  those  parts 

that  I  like,  because  it  is  the  only  way  I  can  handle  that 
case.  It  is  astounding  that  the  Supreme  Court  of  the  United 
States  should  write  an  opinion  of  that  kind.  The  same  Judge 
says  two  contradictory  things  in  the  same  opinion.  Howt- 
evcr,  they  cite  my  opinion  in  the  Milk  Producers  case  as 
an  authority,  so  I  am  going  to  follow  my  own  opinion. 

*  •  #  •  *  *  «  #  *  i  • 

340  Q.  Did  you  ask  Mr.  Jones  to  pay  the  bill?  A.  I 
told  him  he  had  better  go  back  and  see  if  we  ovred 

them  anything  at  all,  but  he  didn’t  go  back. 

Q.  How  do  you  know  he  didn’t  go  back? 

The  Court:  I  think  that  is  immaterial  and  not  proper 
cross-examination. 

#  *  #  *  *  *  *  *  #  j  • 

341  Q.  And  didn ’t  one  of  them  ask  you  what  you  were 

having  trouble  about?  i 

The  Court:  Now,  you  have  already  covered  that.  , 
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Mr.  Offutt:  I  am  talking  about  downstairs  and  she  is 
talking  about  the  doctors. 

The  Court :  It  makes  no  difference. 

###•*#**#• 

344  By  Mr.  Offutt : 

Q.  Describe  the  amount  of  bleeding  that  you  had,  please. 
The  Court:  Were  you  bleeding  freely  or  just  slightly? 
The  Witness:  Well,  it  was  more  than  slightly. 

Mr.  Offutt:  Was  it  freely? 

The  Court :  Those  are  all  matters  of  opinion. 

Mr.  Offutt:  That’s  right. 

The  Court :  Different  persons  would  understand  the  mean¬ 
ing  of  the  word  differently. 

Mr.  Offutt :  I  would  just  like  to  get  her  characterization, 
if  she  can  describe  it. 

The  Court :  You  may  answer  the  question,  if  you  can. 

The  Witness:  I  can’t  say  it  was  too  freely  because  I  was 
packed  with  cotton;  I  don’t  imagine  it  was  that  much. 

#**###***• 

348  Q.  Do  you  deny  that  you  did  withdraw  and  insert 
the  catheter  in  yourself?  A.  I  don’t  even  remember 

w 

a  catheter  being  used. 

The  Court :  Will  counsel  come  to  the  bench? 

(Thereupon,  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 

#***•#*##* 

349  The  Court:  I  want  you  to  talk  to  him,  because  I 
want  to  know  if  there  is  any  basis  for  these  ques¬ 
tions,  because  I  think  counsel  should  not  ask  such 

350  questions  unless  they  have  a  reasonable  basis  for 
them. 

351  The  Court:  However,  I  do  think  the  fact  that  a 
witness  has  been  a  patient  in  a  psychiatric  ward  is 

admissible,  because  that  goes  to  mental  capacity  to  testify. 
Mr.  McLaughlin :  As  to  her  mental  conditions  ? 


The  Court :  Yes.  For  instance,  suppose  a  person  is  a  dis¬ 
charged  patient  from  St.  Elizabeth’s  Hospital,  I  think  that 
goes  to  a  person’s  credibility.  I  will  allow  it. 

In  other  words,  I  will  allow  you  to  inquire  whether  she 
has  been  a  patient  in  a  psychiatric  ward,  but  I  want  to  warn 
you,  you  must  have  a  basis  for  that  question.  j 

Mr.  Offutt:  That  is  in  the  Naval  Hospital  records,  as  I 
remember  them. 

The  Court:  You  may  inquire  into  that,  but  you  may  not 
inquire  into  any  attempt  at  a  prior  abortion. 

*********  * 

353  Q.  That  discharge,  didn’t  you  tell  him  that,  was 
more  than  you  usually  had? 

The  Court:  You  have  asked  that  question  once.  I  really 
think  this  cross-examination  ought  to  be  brought  to  a  close. 
Mr.  Offutt :  I  am  very  close  to  it,  Your  Honor. 

I 

********** 

Q.  Now,  Mrs.  Ott,  when  you  were  in  the  Naval  Medical 
Center,  prior  to  this  May,  1951,  when  you  went  to  Mount 
Alto,  weren’t  you  in  the  psychiatric  ward,  under  treatment 
during  part  of  the  time?  A.  No — 

356  Q.  Now,  then,  Mrs.  Ott,  after  you  had  seen  Dr. 
Sabin,  Dr.  Kilpatrick,  there  came  a  time,  did  there 

not,  when  some  policemen  came  to  see  you  in  the  hospital; 
I  believe  you  said  that,  is  that  right !  A.  I  don ’t  know  that 
they  were  policemen.  ! 

Q.  You  didn’t  know  that?  A.  No,  sir.  1 

Q.  Did  these  persons  that  came  to  see  you,  in  the  hos¬ 
pital,  did  they  identify  themselves  by  name?  A.  Yes, 

357  sir.  ; 

Q.  Did  they  tell  you  what  business  they  were  in? 
A.  I  imagine  they  did,  but  I  can’t  remember  exactly. 

Q.  What  is  your  best  recollection  of  what  they  told  you 
they  were  in,  what  business?  A.  They  simply  told  me  their 
names  and  that  they  were  connected  with  the  Police  De¬ 
partment. 

Q.  And  you  did  not  understand  they  were  policemen? 
A.  I  don’t.  As  a  matter  of  fact  I  don’t  think  they  are  police¬ 
men  ;  I  think  they  are  some  sort  of  detective. 
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Q.  Do  you  remember  how  many  there  were  that  came  to 
see  vou  the  first  time?  A.  I  believe  there  were  two. 

Q.  And  what  were  their  names  ? 

The  Court:  I  think  this  is  beyond  the  proper  scope  of 
cross-examination.  I  directed  Government  counsel,  and 
Government  counsel  has  abided  by  my  direction,  to  show 
you  the  statement  that  she  made  to  the  police,  and  you  have 
a  right  to  examine  it,  and  if  you  find  any  contradictory 
statements  with  anything  she  said  on  the  witness  stand, 
vou  mav  confront  the  witness  with  those  contradictions. 

•s  •/ 

Beyond  that  vou  mav  not  go. 

Mr.  Offutt:  May  I  go  into  the  conditions  under  which  they 
were  taken  ? 

The  Court:  No;  that  has  nothing  to  do  with  the 
358  case,  and  furthermore  it  is  not  proper  cross-exam¬ 
ination,  because  nothing  has  been  said  about  the 
matter  on  direct  examination. 

Mr.  Offutt:  May  I  object  to  that  limitation? 

The  Court:  Your  objection  is  noted  and  on  the  record. 

Mr.  Offutt:  May  I  go  into  anything  beyond  that,  Your 
Honor?  I  don’t  know  what  my  limitations  are,  now. 

The  Court:  I  am  excluding  any  conferences  between  this 
witness  and  representatives  of  the  Police  Department,  for 
the  reasons  that  I  have  stated,  because  there  has  been  turned 
over  to  you,  for  inspection,  the  written  statement  obtained 
by  the  police,  and  that  is  all  that  is  necessary. 
*##••**##• 

362  The  Court :  What  is  that  document  you  are  reading 
from? 

Mr.  Offutt :  These  are  notes  made  on  this  conversation. 

The  Court:  You  mean  you  had  someone  listening? 

Mr.  Offutt:  That’s  right. 

The  Court:  On  an  adjacent  phone  and  taking  down  the 
conversation. 

Mr.  Offutt :  That’s  right ;  that’s  right,  Your  Honor. 

Mr.  McLaughlin:  And  then  retyped  them? 
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366  Mr.  Offutt:  That’s  right,  and  we  have  the  original 
notes. 

The  Court:  Very  well.  Of  course,  that  was  a  violation  of 
the  Communications  Act. 

#*###*###;• 

372  The  Court:  Let’s  proceed. 

Mr.  Offutt:  Your  Honor,  so  that  I  may  protect  my 
position,  may  I  object  at  this  time  to  Your  Honor’s  refusal 
to  let  me  go  into  any  background,  and  the  circumstances 
under  which  this  statement  of  Mary  Ott  was  taken  in  the 
hospital  on  January  23rd.  We  have  never  had  an  oppor¬ 
tunity  to  take  any  testimony  at  any  time.  That  was  one  of 
the  motions  Your  Honor  overruled.  i 

The  Court:  You  noted  the  objection  as  you  went  along; 
w^e  don’t  have  to  repeat  it.  The  record  is  protected  just  as 
well  by  making  it  but  once. 

Mr.  Offutt:  I  have  information,  though,  of  the  circum¬ 
stances  under  which  it  was  taken. 

The  Court :  It  is  not  proper  cross-examination  because  it 
does  not  relate  to  any  matters  brought  out  on  direct  exam¬ 
ination.  j 

Mr.  Offutt:  Another  thing,  Your  Honor,  in  this  Mr. 
Jones — 

The  Court :  We  will  proceed. 

Mr.  Offutt :  Can  I  make  a  proffer  about  his — what  I  would 
ask  this  witness  about  him? 

The  Court:  A  proffer  of  what? 

Mr.  Offutt:  About  Mr.  Jones. 

The  Court:  You  cannot  make  a  proffer  as  to  cross-exam¬ 
ination.  i 

i 

#*#•##•#•• 

375  Q.  On  January  23,  1952,  at  11:20  a.m.,  didn’t  you 
tell  those  two  men  that  you  said  you  were  connected 
with  the  Police  Department,  this : 

“WTien  we  returned  upstairs  he  discussed  the  price  with 
both  George  and  I;  I  am  not  sure  but  I  think  the  price 
quoted  was  $300.”  i 
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The  Court:  I  am  going  to  exclude  that  because  there  is 
nothing  in  that  statement  that  is  contradictory  of  anything 
she  said  on  the  witness  stand. 

Mr.  Offutt :  Yes,  Your  Honor. 

The  Court :  On  the  witness  stand  she  said  $350,  and  here 
she  says  she  wasn’t  sure  but  she  thinks  it  was  $300.  There 
is  no  contradiction  there. 

Mr.  Offutt:  I  have  got  it  there,  Your  Honor. 

The  Court :  I  am  going  to  exclude  it. 

Mr.  Offutt :  May  I  read  from  the  transcript? 

The  Court :  No,  No ;  I  have  made  my  ruling.  I  recall  what 
the  transcript  says. 

You  may  only  confront  her  with  those  statements  in  the 
statement  that  contradicts  anything  she  said  on  the  witness 
stand,  if  there  are  any  such  portions. 

Mr.  Offutt:  May  I  call  Your  Honor’s  attention — I 
*> 

376  have  seen  it  right  here  and  it  is  different  from  what 
Your  Honor  says. 

The  Court:  No;  we  won’t  stop  for  that.  I  wall  rely  on 
my  memory. 

Mr.  Offutt :  All  right,  sir. 

By  Mr.  Offutt : 

Q.  You  testified  here,  Mrs.  Ott,  that  you  contacted  the 
doctor  when  you  had  only  $S0. 

Didn’t  you  sav  to  the  officers  on  January  23,  1952,  at 
11:20  a.m. : 

“We  didn’t  contact  Dr.  Peckham  until  we  had  the  money. 
We  weren’t  able  to  save  the  money,  due  to  debts,  so  I  called 
Dr.  Peckham  and  told  him  George  had  left  me  alone  and 
asked  him  if  he  could  do  it  for  any  less.  He  agreed  to  do 
the  abortion  for  $150.”  Didn’t  you  say  that  to  those  officers? 

The  Court :  I  am  going  to  exclude  that  also.  There  is  no 
contradiction  there. 

********** 

The  Court :  No ;  now,  just  a  moment.  That  you  may 
not  do. 


37S 
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Mr.  McLaughlin:  Let  him  read  that  from  the  statement. 
The  Court:  You  may  not  do  that,  Mr.  Offutt.  You  may 
only  confront  tills  witness  with  anything  in  that  statement 
that  affirmatively  contradicts  something  that  she  said  on 
the  witness  stand,  if  you  can  find  any  such  thing  in  that 
statement. 

Mr.  Offutt:  I  submit  that  is  contradictory,  Your  Honor. 
The  Court:  No. 

Mr.  McLaughlin :  Read  from  the  statement. 

The  Court :  An  omission  is  not  a  contradiction. 

Mr.  McLaughlin :  That’s  what  I  say. 

By  Mr.  Offutt: 

Q.  Didn’t  George  Christenson  go  to  the  doctor’s  office  as 
a  patient  before  you  went  there  with  George? 

Mr.  McLaughlin:  I  don’t  think  this  is  proper. 

The  Court:  Objection  sustained.  It  is  not  proper  cross- 
examination. 

##***#«*«• 

393  Carl  L.  Sullivan 

was  called  as  a  witness  by  the  United  States,  and  being 

first  duly  sworn,  was  examined  and  testified  as  follows: 

i 

394  Direct  Examination 

By  Mr.  McLaughlin :  \ 

Q.  What  is  your  full  name?  A.  Carl  L.  Sullivan. 

Q.  Where  are  you  employed?  A.  Hotel  Harrington. 

Q.  Where  is  that  located?  A.  11th  and  E,  Northwest, 
Washington. 

Q.  I  will  show  you  Government’s  Exhibit  1  for  identifi¬ 
cation  and  ask  you  whether  or  not  you  can  identify  that. 
A.  Yes,  that  is  one  of  our  registration  cards. 

Q.  One  of  whose  registration  cards?  A.  Hotel  Harring¬ 
ton. 

Q.  And  that  registration  card  was  the  registration  of 
whom  and  on  what  date.  A.  Mr.  and  Mrs.  G.  A.  Ott,  J016 
Charles  Street,  Baltimore,  Maryland,  May  2, 1951. 
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The  Court:  I  am  going  to  exclude  that  because  there  is 
nothing  in  that  statement  that  is  contradictory  of  anything 
she  said  on  the  witness  stand. 

Mr.  Offutt:  Yes,  Your  Honor. 

The  Court :  On  the  witness  stand  she  said  $350,  and  here 
she  says  she  wasn’t  sure  but  she  thinks  it  was  $300.  There 
is  no  contradiction  there. 

Mr.  Offutt:  I  have  got  it  there,  Your  Honor. 

The  Court :  I  am  going  to  exclude  it. 

Mr.  Offutt :  May  I  read  from  the  transcript? 

The  Court :  No,  No ;  I  have  made  my  ruling.  I  recall  what 
the  transcript  says. 

You  may  only  confront  her  with  those  statements  in  the 
statement  that  contradicts  anything  she  said  on  the  witness 
stand,  if  there  are  any  such  portions. 

Mr.  Offutt:  May  I  call  Your  Honor’s  attention — I 
376  have  seen  it  right  here  and  it  is  different  from  what 
Your  Honor  says. 

The  Court:  No;  we  won’t  stop  for  that.  I  will  rely  on 
my  memory. 

Mr.  Offutt :  All  right,  sir. 

By  Mr.  Offutt : 

Q.  You  testified  here,  Mrs.  Ott,  that  you  contacted  the 
doctor  when  you  had  only  $80. 

Didn’t  you  say  to  the  officers  on  January  23,  1952,  at 
11 :20  a.m. : 

“We  didn’t  contact  Dr.  Peckham  until  we  had  the  money. 
We  weren’t  able  to  save  the  money,  due  to  debts,  so  I  called 
Dr.  Peckham  and  told  him  George  had  left  me  alone  and 
asked  him  if  he  could  do  it  for  any  less.  He  agreed  to  do 
the  abortion  for  $150.”  Didn’t  vou  sav  that  to  those  officers? 

The  Court :  I  am  going  to  exclude  that  also.  There  is  no 
contradiction  there. 

The  Court :  No ;  now,  just  a  moment.  That  you  may 
not  do. 


37S 
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Mr.  McLaughlin:  Let  him  read  that  from  the  statement. 
The  Court:  You  may  not  do  that,  Mr.  Offutt.  You  may 
only  confront  this  witness  with  anything  in  that  statement 
that  affirmatively  contradicts  something  that  she  said  on 
the  witness  stand,  if  you  can  find  any  such  thing  in  that 
statement.  I 

Mr.  Offutt:  I  submit  that  is  contradictory,  Your  Honor. 
The  Court:  No. 

Mr.  McLaughlin :  Read  from  the  statement. 

The  Court :  An  omission  is  not  a  contradiction. 

Mr.  McLaughlin :  That’s  what  I  say. 

By  Mr.  Offutt :  I 

Q.  Didn’t  George  Christenson  go  to  the  doctor’s  office  as 
a  patient  before  you  went  there  with  George? 

Mr.  McLaughlin:  I  don’t  think  this  is  proper. 

The  Court:  Objection  sustained.  It  is  not  proper  cross- 
examination. 

*  *  *  ♦  #  #  *  #  •  !  • 

393  Carl  L.  Sullivan 

was  called  as  a  witness  by  the  United  States,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

i 

394  Direct  Examination 

By  Mr.  McLaughlin : 

Q.  What  is  your  full  name?  A.  Carl  L.  Sullivan. 

Q.  Where  are  you  employed?  A.  Hotel  Harrington. 

Q.  Where  is  that  located?  A.  11th  and  E,  Northwest, 
Washington. 

Q.  I  will  show  you  Government’s  Exhibit  1  for  identifi¬ 
cation  and  ask  you  whether  or  not  you  can  identify  that. 
A.  Yes,  that  is  one  of  our  registration  cards. 

Q.  One  of  whose  registration  cards?  A.  Hotel  Harring¬ 
ton. 

Q.  And  that  registration  card  was  the  registration  of 
whom  and  on  what  date.  A.  Mr.  and  Mrs.  G.  A.  Ott,  1016 
Charles  Street,  Baltimore,  Maryland,  May  2, 1951. 


Q.  And  that  is  an  official  record  of  the  Harrington  Hotel? 
A.  Yes,  sir. 

Q.  And  is  there  a  date  on  that — the  date  of  the  registra¬ 
tion  and  also  the  room  that  they  occupied?  A.  Yes,  sir. 

Q.  What  is  the  date?  A.  May  2,  1951  room  407. 

395  Q.  I  will  show  you  Government’s  Exhibit  marked 
for  identification  1-A  and  ask  you  whether  or  not  you 

can  identify  that.  A.  Yes,  this  is  the  folio,  or  bill,  for  that 
registration. 

Q.  And  does  that  bill  indicate  as  to  the  date  that  they 
registered  there?  A.  May  2,  1951. 

Q.  What  date  did  they  depart?  A.  May  4th. 

Q.  Does  that  indicate  as  to  the  room  number?  A.  Room 
407. 

Q.  Is  there  anything  on  that  record  that  would  indicate 
— are  there  any  charges  on  that  record  as  to  telephone  calls? 
A.  One  local  telephone  call  on  May  3rd. 

Q.  May  3rd?  A.  Yes,  sir. 

Q.  On  May  3rd  was  it  the  practice  of  the  hotel  to  record 
and  make  a  record  of  the  telephone  calls,  the  numbers  that 
were  called?  A.  Yes,  sir. 

Q.  I  will  show  you  Government’s  Exhibit  marked  for 
identification  1-B,  and  ask  you  whether  or  not  you  can 
identify  that.  A.  Yes,  this  is — 

396  Q.  You  identify  that  as  what?  A.  Record  of  local 
telephone  calls  of  the  Harrington  Hotel. 

Q.  You  mean  made  from  the  guest  room,  outgoing?  A. 
Yes,  outgoing. 

Q.  From  that  record  can  you  tell  us  whether  or  not  on 
May  3,  1951,  there  was  any  outgoing  calls  made  from  Room 
407? 

Mr.  Offutt :  Wait  a  minute.  I  object  to  it  unless  I  see  what 
it  is  and  I  have  a  chance  to  see  it  directly. 

The  Court:  Objection  overruled. 

Mr.  Offutt :  The  record  speaks  for  itself. 

The  Court :  If  that  objection  is  insisted  upon,  I  shall  sus¬ 
tain  it  and  vou  mav  offer  the  record  in  evidence. 


127 


Mr.  McLaughlin :  I  think  he  can  tell  whether  or  not — 

The  Court :  Yes,  but  first  offer  it  in  evidence  and  then  have 
him  explain  what  the  record  shows. 

Mr.  McLaughlin:  All  right.  I  will  offer  it  in  evidence  now. 

The  Court :  It  may  be  admitted. 

Mr.  Offutt:  Now,  may  I  see  it  before  it  is  admitted? 

Mr.  McLaughlin:  In  fact  I  will  offer  Government’s  Ex¬ 
hibit  1, 1-A  and  1-B. 

Mr.  Offutt:  Your  Honor,  may  I  see  any  of  those  before 
they  are  admitted  in  evidence? 


397  (Harrington  Hotel  records  heretofore  marked  for 
identification  were  received  in  evidence  as  Govern¬ 
ment’s  Exhibits  1, 1-A  and  1-B.) 

i 

The  Court:  You  may  ask  him  about  the  call  you  were 
inquiring  about ;  to  save  time  you  may  do  that  now. 

By  Mr.  McLaughlin : 


Q.  Showing  you  Government’s  Exhibit  1-B,  that  you  iden¬ 
tified  as  a  record  kept  by  the  hotel  of  outgoing  telephone 
calls,  you  say  that  they  keep  a  record  of  the  telephone  num¬ 
ber  that  was  called?  A.  Yes,  sir. 

Mr.  Offutt :  I  object. 

i 

By  Mr.  McLaughlin : 

Q.  And  I  will  ask  you  from  that  record  whether  or  not 
you  can  tell  us  that  on  May  3,  1951  there  were  any  outgoing 
calls  made  from  Room  407.  i 

Mr.  Offutt:  I  object. 

The  Court :  Objection  overruled. 

The  Witness :  Yes,  there  was  one  call. 

By  Mr.  McLaughlin :  j 

Q.  And  what  was  that  number  that  wms  called? 

Mr.  Offutt:  I  object.  1 

The  Witness :  Taylor  1742. 

The  Court :  What  wTas  the  number?  ! 

The  Witness:  1742,  Taylor. 
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398  Mr.  McLaughlin :  That  is  all. 

401  Q.  So  you,  from  your  own  knowledge,  don’t  know 
what  the  actual  method  of  keeping — 

The  Court:  I  will  not  permit  you  to  place  words  in  the 
witness’  mouth.  You  may  ask  him  questions. 

448 

Edward  Hammer 

was  called  as  a  witness  by  the  United  States,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

*•*•••**•• 

449  Direct  Examination 

By  Mr.  McLaughlin  : 

Q.  What  is  your  name  ?  A.  Edward  Hammer. 

Q.  Where  are  you  employed?  A.  At  the  Raleigh  Hotel. 
Q.  And  in  what  capacity? 

Mr.  Offutt.  Your  Honor,  could  I  interrupt?  If  I  could  see 
these  things  I  might  save  a  lot  of  time.  I  have  had  them 
subpoenaed,  myself,  and  I  have  never  seen  those  things. 
Mr.  McLaughlin:  I  have  no  objection  to  showing  them. 
The  Court:  You  may  see  them,  but  you  may  proceed  in 
the  meantime,  Mr.  McLaughlin. 

By  Mr.  McLaughlin : 

Q.  You  say  you  are  employed  at  the  Raleigh  Hotel,  in 
what  capacity?  A.  Credit  Manager. 

Q.  And  you  have  been  for  how  long?  A.  Ten  months. 

Mr.  McLaughlin:  Will  you  mark  this  Govem- 

450  ment’s  Exhibit  No.  2? 

(Registration  card,  Raleigh  Hotel,  of  Mrs.  Mary  Ott, 
was  marked  Government’s  Exhibit  No.  2  for  identifica¬ 
tion.) 
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By  Mr.  McLaughlin : 

Q.  I  show  you  Government’s  Exhibit  marked  for  identi¬ 
fication  No.  2,  and  ask  you  whether  or  not  you  can  identify 
that.  A.  That  is  a  registration  card  of  the  Raleigh  Hotel  of 
Mrs.  Mary  Ott. 

Q.  And  that  is  a  registration  of  the  hotel,  kept  in  the 
regular  course  of  business?  A.  Yes. 

Q.  Was  that  registration  turned  over  by  you  to  Mr. 
Sullivan  of  the  Metropolitan  Police  Department?  A.  It  was, 
yes. 

The  Court:  What  is  the  date  of  that  registration? 

The  Witness:  January  18,  1952. 

By  Mr.  McLaughlin : 

Q.  Will  you  also  indicate  as  to  the  room  number?  A. 
Room  1036. 

Mr.  McLaughlin :  I  will  offer  this  at  this  time,  after  show¬ 
ing  it  to  him. 

Mr.  Offutt:  Your  Honor,  there  is  only  one  thing — there 
is  a  pencil  notation  on  the  back;  I  don’t  think  it  has  any¬ 
thing  to  do  with  this. 

Mr.  McLaughlin:  Just  rub  it  out,  if  you  want  to. 
451  The  Court :  Beg  pardon  ? 

Mr.  McLaughlin:  A  notation  on  the  back,  he  said. 

Mr.  Offutt:  I  don’t  know  whether  that  is  part  of  The 
hotel  record.  If  it  is — 

The  Court:  Well,  it  isn’t  being  offered,  anyway. 

Mr.  McLaughlin:  Do  you  want  to  look  at  it  now? 

The  Court :  It  may  be  admitted. 

(The  registration  card  heretofore  marked  was  received 
in  evidence  as  Government’s  Exhibit  No.  2.) 

The  Court:  You  may  either  read  it  or  pass  it  to  the  jury 
to  observe. 

Mr.  McLaughlin :  I  will  show  it  to  the  jury. 

*  #  •  *  *  #  *  #  *  * 
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Robert  P.  Guyer 

was  called  as  a  witness  by  the  United  States,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

********** 

456  Direct  Examination 

By  Mr.  McLaughlin : 

Q.  What  is  your  full  name?  A.  Robert  P.  Guyer. 

Q.  And  where  are  you  employed?  A.  C.  &  P.  Telephone 
Company. 

Q.  And  that  is  located  where?  A.  725  13tli  Street,  North¬ 
west. 

Q.  In  the  District  of  Columbia?  A.  That  is  right, 

457  sir. 

Q.  At  the  request  of  a  subpoena  issued  by  me,  have 
you  produced  certain  records  of  the  telephone  company? 
A.  I  have,  sir. 

Q.  Can  you  tell  us,  on  May  3,  1951,  in  whose  name  tele¬ 
phone  number  Taylor  1742  was  listed? 

Mr.  Offutt:  I  object.  The  records  speak  for  themselves 
and  they  are  the  best  evidence. 

The  Court:  Objection  sustained. 

By  Mr.  McLaughlin : 

Q.  Have  you  produced  those  records?  A.  I  have,  sir. 
Mr.  McLaughlin.  Your  Honor,  I  would  like  to  offer  this 
at  this  time. 

The  Court:  You  may  do  so. 

Mr.  Offutt:  May  I  see  it? 

Mr.  McLaughlin:  Surely  (handing  document  to  defense 
counsel). 

The  Court:  Yes,  of  course. 

Mr.  Offutt:  I  have  no  objection. 

The  Court :  The  records  may  be  admitted. 

Mr.  McLaughlin:  Mark  this  Government’s  Exhibit  3. 
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(Certain  telephone  records  were  marked  and  received  in 
evidence  as  Government’s  Exhibit  No.  3.) 

Mr.  Offutt:  I  might  say,  Your  Honor,  I  don’t  raise  any 
question  about  that;  we  will  stipulate  to  that. 

458  The  Court:  Very  Well. 

By  Mr.  McLaughlin : 

Q.  Showing  you  Government’s  Exhibit  3  I  will  ask  you 
at  this  time,  can  you  tell  us,  does  that  record  show  in  whose 
name  telephone  number  1742  Taylor  was  listed  on  May  3, 
1951?  A.  The  main  listing  was  Henry  L.  Peckham,  Jr. 

Q.  And  was  there  an  address  on  there? 

Mr.  Offutt:  He  isn’t  finished.  He  asked  him  in  whose 
name  it  is  listed.  We  are  entitled  to  know  all  of  it;  he 
hasn’t  read  it  all. 

The  Court:  Have  you  finished  the  record? 

The  Witness:  The  address  is  640  Princeton  Place,  North¬ 
west,  and  he  has  a  designation  as  physician,  and  iii  the 
classified  book  as  “Physicians  and  Surgeons,  M.D.” 

Mr.  McLaughlin:  That  is  all.  j 

•  *  *  *  #  #  •  #  #  • 

469  j 

George  A.  Christenson,  Jr. 

was  called  as  a  witness  by  the  United  States,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  j 

By  Mr.  McLaughlin : 

Q.  Talk  loud  so  we  all  can  hear  you. 

What  is  your  full  name?  A.  George  A.  Christenson,  Jr. 
Q.  WTiere  do  you  live  now?  A.  I  am  in  prison  in  the 
District  Jail. 

Q.  Down  in  the  District  Jail?  A.  That’s  right. 

Q.  During  the  month  of  February,  we  will  say,  of  1951, 
did  you  know  a  person  by  the  name  of  Miss  Mary  Ott?  A. 
Yes,  I  did. 


Q.  And  during  the  month  of  February,  1951,  where  were 
you  living?  A.  At  2415  Pennsylvania  Avenue,  North- 

470  west. 

Q.  And  that  is  in  the  District  of  Columbia?  A.  Yes. 
The  Court:  Speak  a  little  louder  so  all  the  jurors  can 
hear  you. 

The  Witness:  It  -was  in  the  District. 

By  Mr.  McLaughlin : 

Q.  Was  there  anyone  living  at  that  address  with  you?  A. 
Yes;  Mary  Lee  Ott  was  with  me. 

Q.  Did  you  know  at  that  time,  in  the  month  of  February, 
1951,  of  her  physical  condition?  A.  Well — 

Q.  Let  me  put  it  this  way.  During  the  month  of  February 
of  1951 — just  answer  this  yes  or  no — had  you  discussed 
with  Mary  Ott  her  physical  condition?  A.  Yes,  I  had. 

Mr.  Offutt:  I  object. 

The  Court:  You  can  answer  yes  or  no. 

Mr.  McLaughlin:  That’s  all  I  intend  to  go  into. 

By  Mr.  McLaughlin : 

Q.  Regarding  the  conversation  with  Mary  Ott,  at  that 
time,  as  to  her  physical  condition,  did  you  do  anything  or 
go  any  place?  A.  Yes,  I  did. 

Q.  What  did  you  do?  A.  Well,  I  am  not  sure  if 

471  this  took  place  in  February,  but  I  called  Dr.  Peckliam. 

Q.  How  did  you  get  Dr.  Peckham’s  number  to  call? 
A.  Out  of  the  phone  book. 

Q.  And  when  you  called  that  number,  did  you  talk  to  Dr. 
Peckham?  A.  Well,  he  said  it  was  Dr.  Peckham. 

Q.  And  what  conversation — 

Mr.  Offutt:  I  object  to  that. 

The  Court:  Does  your  objection  go  to  the  contents  of 
the  conversation? 

Mr.  Offutt:  My  objection  goes  to  his  identifying  the  de¬ 
fendant,  Dr.  Peckham,  by  somebody  he  calls  on  a  number 
he  doesn’t  knovr,  saying  it  is  Dr.  Peckham. 

The  Court:  This  is  all  preliminary. 
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Mr.  Offutt :  I  move  that  it  be  stricken  out. 

The  Court:  No;  I  will  overrule  your  objection. 

By  Mr.  McLaughlin : 

Q.  Where  did  you  get  the  number  that  you  called?  A.  I 
got  it  out  of  the  telephone  book. 

Q.  And  the  number  that  you  called  out  of  the  telephone 
book  was  listed  to  whom?  A.  It  was  listed  “Dr.  Henry 
Peckham,”  I  believe. 

Q.  Do  you  recall  that  specific  number?  A.  No,  I 

472  do  not. 

Q.  Did  you  call  that  number  listed  to  Dr.  Peckham, 
that  you  got  out  of  the  telephone  book?  A.  I  got  two  num¬ 
bers.  There  was  a  number  listed  in  the  book  as  the  office 
number  and  another  listed  as  a  home  phone  number. 

Q.  But  I  mean  as  to  the  telephone,  the  number  in  the 
book  that  you  found?  A.  That  is  right. 

Q.  And  when  you  called  that  number  did  you  get  someone 
on  the  other  end  of  the  phone?  A.  Yes,  I  did. 

Q.  And  did  that  someone  identify  himself  as  Dr.  Peck- 
ham?  A.  Yes,  he  did. 

Mr.  Offutt:  If  Your  Honor  please,  these  are  leading 
questions,  every  one.  I  object  to  leading  questions. 

The  Court:  It  is  too  late  now. 

Mr.  Offutt:  If  Your  Honor  Please —  '  \ 

Mr.  McLaughlin:  I  don’t  think  they  are  leading,  Your 
Honor. 

i 

The  Court:  You  may  proceed. 

Mr.  Offutt  :  May  we  approach  the  bench  for  something 
that  Your  Honor  said  you  would  rule  on? 

The  Court:  No. 

Mr.  Offutt:  All  right. 

473  By  Mr.  McLaughlin : 

Q.  What  conversation  did  you  have  with  this  person, 
or  that  number,  that  identified  himself  as  Dr.  Peckham? 

The  Court:  Now,  I  will  entertain  your  objection.  Now 
you  may  come  to  the  bench. 


(Thereupon,  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

Mr.  Offutt:  Your  Honor,  at  this  time  I  had  a  subpoena 
for  the  statement  of  George  Christenson,  and  I  would 
like  to  see  it  so  that  I  can  be  prepared  to  cross-examine  him. 

The  Court:  You  will  have  an  opportunity.  Have  you  a 
statement  from  the  witness? 

Mr.  McLaughlin:  Yes,  I  have. 

The  Court :  I  am  going  to  make  the  same  ruling  that  I 
made  in  respect  to  the  statement  procured  from  the  witness 
Ott.  For  use  in  connection  with  the  cross-examination,  you 
may  see  that  statement,  Mr.  OtTutt. 

Mr.  Offutt:  Yes,  sir. 

The  Court:  But  I  called  you  to  the  bench  for  another 
purpose.  I  will  hear  you  on  that. 

Mr.  McLaughlin:  There  is  a  case  in  55  Appeals — 

Mr.  Offutt  (Interposing) :  Your  Honor,  he  is  talking  so 
loud  it  doesn’t  do  us  a  bit  of  good  to  come  to  the  bench. 
My  associates  tell  me  they  hear  him  out  in  the  corridor. 

**«#*#***# 

475  By  Mr.  McLaughlin : 

Q.  You  say  you  called  the  number.  Did  you  talk  to 
Dr.  Peckham  at  that  time?  A.  Yes,  I  did. 

Q.  What  conversation  did  you  have  with  Dr.  Peckham? 
A.  I  simply,  as  I  recall,  I  told  him  that  my  wife  was  ailing 
and  I  would  like  to  discuss  her  case  with  him,  or  something 
along  those  lines. 

476  Q.  Talk  louder.  A.  I  indicated  to  him  I  would  like 
to  talk  to  him  about  my  wife’s  condition,  but  I  didn’t 

tell  him  what  it  was ;  I  said  she  was  sick,  I  think. 

Q.  As  a  result  of  that  conversation  did  there  come  a  time 
when  you  saw  Dr.  Peckham,  the  defendant?  A.  Yes,  there 
did. 

Q.  And  how  soon  after  the  conversation  on  the  telephone? 
A.  I  believe  it  was  the  next  day. 
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Q.  Can  you  give  us  some  idea  as  to  that  time,  when  it  w’as  ? 
A.  No;  it  would  be  sometime  in  February,  but  just  when 
I  can’t  say  definitely. 

Q.  As  a  result  of  that  conversation  did  you  go  to  see  the 
defendant  Peckham?  A.  Yes,  I  did. 

Q.  And  can  you  recall  the  approximate  time  of  day  that 
you  went  there,  or  night?  A.  Yes;  it  was  in  the  afternoon, 
as  I  recall.  j 

Q.  Do  you  recall  where  you  went?  A.  I  went  to  an  address 
on  Princeton  Place,  Northwest,  I  think  it  was. 

Q.  In  the  District  of  Columbia?  A.  That  is  right. 

Q.  And  did  you  arrive  there  at  what  time,  would 

477  you  say?  A.  I  believe  it  was  about  3  o’clock  in  the 
afternoon;  it  was  sometime  in  the  afternoon*  as  I 

recall. 

Q.  Was  there  anyone  with  you  at  that  time?  A.  No,  there 
wasn’t. 

Q.  When  you  arrived  at  the  home  of  the  defendant,  did 
you  see  the  defendant  Peckham,  Henry  L.  Peckham?  A. 
Yes;  he  answered  the  door. 

Q.  When  he  answered  the  door,  did  you  go  in  the  house? 
A.  Yes,  I  did.  j 

Q.  Did  you  have  any  conversation  with  him  while  you 
were  in  the  house?  A.  Yes,  I  did. 

Q.  And  what  was  that?  A.  I  told  him  my  wife  was  preg¬ 
nant  and  that  she  had — well,  let  me  see — I  think  that  I  told 
him  that  for  financial  reasons  she  didn’t  want  the  baby;  that 
I  wasn’t  in  complete  accord  with  this,  but  that  I  had  heard, 
nevertheless,  that  he  performed  abortions,  and  I  wanted 
to  find  out  if  he  did,  and  he  told  me  that  it  could  be  done, 
and  he  would  like  to  examine  my  wife,  and  I  believe  he 
told  me  that  the  price  was  $350.  And  he  more  or  less  in¬ 
dicated  he  didn’t  want  to  say  anything  or  commit  himself 
too  much  until  he  had  examined  my  wife. 

Q.  Have  you  related  all  the  conversation  you  had  with 
him  at  that  time?  A.  Yes,  that  was  the  full  gist  of 

478  the  thing. 
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He  didn’t  definitely  state  that  he  would.  I  didn’t 
actually  ask  him  to  perform  one,  and  he  didn’t  definitely 
state  at  that  time  that  he  would.  He  more  or  less  indicated 
that  he  wanted  to  see  her. 

Q.  What  was  the  discussion  about  the  $350?  A.  That  was 
just  his  statement,  that  that  is  what  he  would  charge  if  he 
decided  to  perform  an  abortion  and  if  we  wanted  it,  and  so 
forth.  In  other  words,  that  is  what  it  would  cost. 

Q.  After  that  conversation  did  there  come  a  time  when 
you  saw  the  defendant  Peckham  again  after  that?  A.  Yes. 
I  saw  him  shortly  after  that,  several  days;  I  don’t  recall 
just  exactly  how  many,  but  I  went  back  there  again. 

Q.  And  when  you  went  back  there  the  second  time,  was 
there  anyone  with  you?  A.  Yes. 

Q.  Who  was  with  you?  A.  Mary  Lee  Ott. 

Q.  And  what  time  did  you  arrive  at  the  defendant  Peck- 
ham’s  house  that  time,  the  second  time?  A.  I  think  it  was 
in  late  afternoon,  as  I  recall,  5:30,  5  o’clock  or  possibly  a 
little  later;  I  don’t  recall  definitely. 

Q.  Did  you  see  Dr.  Peckham  on  that  date?  A.  Yes, 
479  I  did. 

Q.  And  Mary  Ott  was  with  you,  was  she?  A.  Yes, 

she  was. 

Q.  Where  did  you  see  Dr.  Peckham?  A.  I  saw  him  in  the 
living  room  of  his  house.  He  opened  the  door. 

Q.  Was  that  the  same  address?  A.  That  is  right. 

Q.  Did  you  have  any  conversation  with  him  at  that  time  ? 
A.  Yes,  I  did. 

Q.  What  conversation  did  you  have  with  the  defendant 
Peckham  at  that  time?  A.  Well,  he — first,  he  examined  her, 
but  not  in  my  presence ;  he  took  her  some  place  away,  and 
she  later  told  me  that  he  examined  her. 

Mr.  Offutt :  I  move  to  strike  that  out. 

The  Court:  That  will  be  stricken.  Just  confine  yourself 
to  what  you  actually  saw. 
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By  Mr.  McLaughlin : 

Q.  Before  the  defendant  Peckham  took  Mary  Ott  away, 
as  you  say,  did  you  have  any  conversation  with  him  in  the 
house?  A.  Nothing  specifically,  as  I  remember. 

I  think  I  introduced  her  as  my  wTife.  I  don’t  recall  any¬ 
thing  particular.  He  seemed  to  recall  the  nature — that  we 
called  for — and  just  naturally  went  ahead  and  took 

480  her  with  him. 

Mr.  Offutt :  I  object  to  these  references  by  the  wit¬ 
ness — he  seemed  to  recall. 

The  Court:  Yes;  just  confine  yourself  to  what  you,  your¬ 
self,  saw. 

Mr.  Offutt :  I  move  to  strike  it  out.  j 

The  Court:  That  will  be  stricken,  yes. 

You  may  proceed. 

By  Mr.  McLaughlin : 

i 

Q.  When  the  defendant  came  back  with  Mary  Ott,  did 
you  have  any  further  conversation  with  the  defendant 
Peckham?  A.  Yes,  we  did.  He — 

Q.  You  say  “He;”  who  do  you  mean?  A.  Dr.  Peckham. 
Well,  I  asked  him,  as  I  recall,  again,  how  much  an  abortion 

i 

would  cost,  and  he  asked  me  what  price  he  had  quoted  me 
before,  and  I  told  him  that  he  hadn’t  quoted  me  a  price. 
Then  he  said,  well,  I  think  he  said  $300,  and  I  told  him  that 
I  didn’t  have  that  kind  of  money  and  that,  as  I  recall,  I 
think  I  told  him  that  we  would  let  him  know,  or  it  would 
be  some  time. 

Part  of  the  conversation,  as  X  recall  now,  I  am  not  too 
sure  of  this,  but  I  recall  he  said  it  could  be  done  now  or  it 
could  be  done  later  at  some  future  time. 

Q.  What  could  be  done?  A.  The  abortion  per- 

481  formed.  ; 

And  after  he  told  me  it  would  be  $300,  I  told  him 
it  couldn’t  be  now  at  any  rate  because  I  didn’t  have  the 
$300  and  that  we  would  let  him  know,  or  something  to  that 
effect. 
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Q.  Do  you  recall  all  the  conversation  or  all  the  talk  you 
had  either  by  you  or  the  defendant  Peckham  and  Mary  Ott 
at  that  time,  in  the  house?  A.  Well,  I  think  I  do. 

Q.  You  think  you  have  covered  it  all?  A.  I  think  that 
was  the  substance  of  it. 

Q.  After  the  second  occasion  that  you  had  to  go  to  the 
defendant  Peckham ’s  house,  did  you  talk  to  him  again  after 
that?  A.  Yes,  I  did. 

Q.  Can  you  recall  approximately  when  that  was?  A.  Yes. 
It  was,  oh,  I  would  say  right  at  the  very  end  of  April  or 
even  the  first  of  May,  verv  close  in  there  to  the  very  last 
day  of  April,  something  like  that. 

Q.  How  did  you  communicate  with  the  defendant  Peck¬ 
ham  at  that  time  ?  A.  I  called  him  on  the  telephone. 

Q.  Did  you  go  through  the  same  process,  looking  the 
number  up  in  the  telephone  book?  A.  Yes;  I  didn’t  have  it 
written  down,  as  I  recall  it,  and  I  had  to  look  it  up. 

Q.  Did  you  call  the  number  listed  in  the  book  for 
482  Dr.  Peckham?  A.  Yes,  I  did. 

Q.  And  as  a  result  of  that — who  answered  the 
phone  or  identified  themselves  on  the  phone?  A.  He  said 
it  was  Dr.  Peckham. 

Q.  What  conversation,  if  any,  did  you  have  with  him  at 
that  time?  A.  I  told  him  that  I  didn’t  want  him  to  perform 
an  abortion  on  Mary  Lee.  Of  course  I  told  him  she  was 
my  wife  and  I  continued  to  refer  to  her  as  my  wife;  but 
I  said  I  did  not  sanction  it  and  that  I  didn’t  want  him  to  go 
through  with  it. 

He  told  me,  he  answered  me,  “All  right,  if  that  is  the 
way  you  want  it,  I  won’t  do  it,”  and  that  was  just  about 
the  whole  conversation.  I  was  surprised  that  he  agreed  so 
readily. 

Q.  Did  you  have  any  further  conversation  with  the  de¬ 
fendant  Peckham  after  that?  A.  No;  no,  I  don’t  believe 
that  I  did. 

Q.  Did  there  come  a  time  after  that  when  you  went  to 
the  home  of  Dr.  Peckham,  or  in  the  vicinity  of  the  home  of 
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Dr.  Peckham,  with  Mary  Ott?  A.  Yes,  I  went  in  the  vicinity ; 
I  didn’t  go  to  his  home. 

Q.  Can  you  recall  wThat  date  that  was?  A.  Welly  it  was 
in  the  first  week  of  May,  I  believe ;  it  would  be  around  the 
3rd  or  4th,  something  like  that. 

483  Q.  Did  you  leave  Miss  Ott  at  any  particular  place 
in  the  vicinity  of  the  defendant  Peckham ’s  home?  A. 

Yes.  I  stayed  down  at  the — the  name  of  the  place  was 
Miami  Grill;  it  was  on  the  corner  of  Princeton  Place  and 
Georgia  Avenue.  j 

Q.  You  separated  from  Miss  Ott  at  that  place?  A-  Yes, 
I  did.  j 

Q.  Are  you  able  or  wrere  you  able  to  see  where  she  went 
after  she  left  you?  A.  Well,  she  went  down  Princeton  Place, 
that’s  all  I  could  see. 

Q.  Was  that  in  the  direction  of  the  defendant  Peckham ’s 
home?  A.  That  is  right. 

Q.  After  she  left  you  at  that  time  did  you  see  her  again? 
A.  Yes,  I  did,  about  a  half  an  hour  later. 

Q.  And  where  did  you  see  her  at  that  time?  A.  I  saw  her 
in  Miami  Grill ;  she  came  back  in.  ' 

Q.  And  did  there  come  a  time  when  you  and  Miss  Ott 
left  the  Miami  Grill?  A.  Yes. 

Q.  And  where  did  you  go?  A.  We  went  to  the  Harring¬ 
ton  Hotel.  j 

Q.  How*  did  you  get  from  the  Miami  Grill  to  the  Harring¬ 
ton  Hotel?  A.  In  a  cab. 

484  Q.  And  did  you  enter  the  hotel?  A.  Yes,  we  did. 
Q.  I  will  show  you  this  Government  exhibit  marked 

Exhibit  1,  and  ask  you  whether  or  not  that  is  your  writing? 
A.  Yes,  it  is. 

Q.  And  on  that  date  did  you  register  in  the  Harrington 
Hotel?  A.  Yes. 

Q.  Referring  to  Government’s  Exhibit  1,  this  is  the  reg¬ 
istration  that  you  signed  at  the  hotel,  is  that  right?  A.  I 
believe  it  is,  yes. 
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Q.  After  you  and  Miss  Ott  registered  at  the  hotel,  what 
time  would  you  say  it  was  ?  Can  you  recall  the  approximate 
time?  A.  That  we  registered? 

Q.  At  the  Harrington,  yes — what  time  would  you  say 
you  got  to  the  hotel?  A.  Oh,  I  would  say  we  got  there 
probably  late  afternoon.  Just  what  time,  I  couldn’t  say. 

Q.  Did  you  and  Miss  Ott  go  to  a  room  in  the  Harrington 
Hotel?  A.  Yes,  we  did. 

Q.  Did  you  stay  in  that  room  with  Miss  Ott  the  entire — 
that  is  overnight,  that  is  midnight,  from  midnight 

455  on?  A.  Yes,  I  did. 

Q.  And  did  something  unusal  happen  to  Miss  Ott 
while  vou  were  in  the  room?  A.  Yes. 

Q.  What  happened  to  her?  A.  Well,  she  gave  birth  to  the 
foetus  of  a  child. 

Q.  What  time  would  you  say  that  was,  can  you  recall? 
A.  I  am  trying  to  think;  sometime  after  midnight. 

Mr.  Offutt:  Just  a  minute.  I  move  that  this  statement 
in  reference  to  it  as  the  foetus  of  a  child  be  stricken  out. 
He  is  not  an  expert. 

The  Court:  That  is  a  conclusion. 

Mr.  McLaughlin:  I  don’t  object  to  it,  but  I  say  it  is  per¬ 
fectly  proper;  it  is  just  like  me  calling  that  (indicating)  a 
bottle.  I  have  learned  it  as  being  a  bottle  by  reading  in 
the  book,  as  he  can  say  it  was  a  foetus  because  of  his  read¬ 
ing  and  knowledge  of  it.  It’s  just  like  that. 

The  Court:  I  think  that  is  a  medical  matter.  I  think  he 
can  describe  in  detail  as  to  what  happened. 

Mr.  McLaughlin:  I  have  no  objection,  but  I  thought  of 
it — 

Mr.  Offutt:  I  object  to  Mr.  McLaughlin  talking  and  argu¬ 
ing  with  Your  Honor  after  Your  Honor  has  ruled. 

The  Court:  Just  a  moment;  I  have  ruled.  You  certainly 
should  not  object  to  my  sustaining  your  objection. 

456  Mr.  Offutt:  I  am  objecting  to  Mr.  McLaughlin 
continuing  talking. 

The  Court :  I  understand  that,  but  I  have  ruled  in  your 
favor  and  I  don’t  think  you  should  proceed  talking. 
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By  Mr.  McLaughlin : 

Q.  While  you  were  in  the  room  with  Miss  Ott,  what  was 
her  condition?  A.  Well,  she  was  in  pain  part  of  the  time. 
She  wasn’t  at  first. 

Q.  And  when  you  say  that  the  foetus  was  bom,  describe — 
I  believe  you  said  a  baby  was  born,  is  that  right? 

Mr.  Offutt:  I  move  to  strike  out  this  foetus.  Your  Honor 
ruled  that  out  and  he  is  using  the  wmrd  again.  I  don’t  like 
to  keep  objecting. 

The  Court:  I  have  not  ruled  that  counsel  may  not  use 
that  word. 

Mr.  (Jffutt:  That  is  doing  indirectly  what  Your  Honor 
ruled  out.  ! 

The  Court:  No,  proceed. 

Mr.  McLaughlin:  I  know  less  about  it,  maybe,  than  the 
witness. 

The  Court:  You  may  proceed. 

By  Mr.  McLaughlin  : 


Q.  I  believe  you  said  a  baby  was  born,  is  that 
487  right?  A.  Yes. 

Q.  And  did  you  see  the  formation? 

Mr.  Offutt:  I  object  to  the  word  “baby”  being  used  by 
him;  he  isn’t  qualified  to  say  that. 

| 

By  Mr.  McLaughlin :  j 

Q.  How  old  are  you?  A.  Twenty-eight.  I 

Mr.  McLaughlin:  And  he  can’t  use  the  word  “baby?” 
Mr.  Offutt:  Now,  if  Your  Honor  please,  I  object  to  that 
statement  bv  counsel.  j 

w 

The  Court:  I  am  going  to  overrule  your  objection,  Mr. 
Offutt,  but  don’t  let’s  have  these  constant  interruptions. 
I  suggest  that  the  witness  state  in  detail  what  he;  saw. 


By  Mr.  McLaughlin :  ! 

Q.  I  believe  you  said  a  baby.  Now,  just  describe  what 
you  saw.  A.  Well,  the  young  lady  was  in  bed  at  the  time, 
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and  she  was  in  pain,  increasing  pain,  and  finally  got  up  and 
went  to  the  bathroom,  and  I  saw  the  form  of  a  child  come 
from  her. 

Q.  After  you  saw  that,  did  there  come  a  time — how  long 
did  you  stay  in  the  room  after  that?  A.  Oh,  several  hours. 

Q.  And  did  there  come  a  time  when  you  left  the  room 
that  morning?  A.  Yes,  there  did. 

Q.  And  when  you  left  the  room  that  morning  what 
488  part  of  the  hotel  did  you  go  to?  A.  I  went — well, 
the  first  time  I  left  I  went  down  to  the  hotel  dining 

room. 

Q.  And  then  did  you  go  down  to  the — did  you  leave  the 
room  again  after  that — why  did  you  go  to  the  hotel  dining 
room?  A.  I  just  wanted  to  get  her  some  food,  some  hot 
soup  or  something. 

Q.  Did  you  bring  some  hot  soup  up  to  her?  A.  I  had 
trouble  down  in  the  dining  room;  they  didn’t  have  it. 

Q.  You  didn’t  bring  it  back?  A.  No. 

Q.  Did  you  leave  the  room  after  that?  A.  Yes,  I  did. 

Q.  What  part  of  the  hotel  did  you  go  to?  A.  I  went  to 
the  drug  store  in  the  hotel. 

Q.  Is  that  down  in  the  lobby?  A.  No,  it  is  not  in  the  lobby; 
it  is  around  the  corner. 

Q.  Did  there  come  a  time  when  you  came  back  from  the 
drug  store,  when  you  were  in  the  lobby  of  the  hotel?  A. 
Yes. 

Q.  And  while  you  were  in  the  lobby  of  the  Harrington 
Hotel,  at  that  time  did  you  see  anyone  whom  you  could 
identify?  A.  Yes;  I  saw  Dr.  Peckham. 

4S9  Q.  And  when  you  saw  Dr  Peckham,  what  was  he 
doing?  A.  He  just  walked  in  the  lobby  and  walked 
straight  up  to  the  elevator  and  stood  there,  and  when  the 
elevator  door  opened  he  got  on. 

Q.  Was  that  the  elevator  you  had  taken  up  to  the  room 
where  Mary  Ott  was?  A.  Yes. 

Mr.  OfFutt:  If  Your  Honor  please,  I  don’t  see  how  that 
could  be  any  more  leading;  I  object.  I  don’t  like  to  keep 
standing  up  objecting. 


The  Court :  I  think  you  must  note  your  objection  before 
the  witness  answers  the  question;  otherwise  the  objection, 
on  the  ground  that  a  question  is  leading,  becomes  futile. 

You  may  proceed,  Mr.  McLaughlin. 

By  Mr.  McLaughlin : 

Q.  Did  the  defendant  Peckham  have  anything  with  him 
at  the  time  that  you  observed  him?  A.  Yes,  he  did;  a  black 
bag  in  his  hand. 

Q.  And  when  you  saw  the  defendant  Peckham  standing 
at  the  elevator,  did  there  come  a  time  when  he  went  out  of 
your  sight?  A.  Yes,  when  he  got  on  the  elevator. 

Q.  Did  you  see  him  any  more  after  that?  A.  No,  I  didn’t. 

Q.  How  long  after  you  saw  Peckham  get  on  the 
490  elevator — I  will  reframe  that. 

After  you  saw  the  defendant  Peckham  get  on  the 
elevator,  you  say  you  didn’t  see  him  again  after  that?  A. 
No.  j 

Q.  Did  you  have  occasion  to  go  to  the  room  where  Mary 
Ott  was?  A.  Yes,  I  did. 

Q.  And  what  period  of  time  would  you  say  that  you  had 
been  away  from  the  room,  from  the  time  that  you  saw  Dr. 
Peckham  get  on  the  elevator  until  you  returned?  Do  yon 
understand  that?  A.  Yes.  Oh,  I  would  say  45  minutes. 


AFTERNOON  SESSION 

(The  trial  was  resumed,  pursuant  to  the  adjournment, 
taken,  at  1 :45  o’clock  p.m.) 

Thereupon —  j 

George  A.  Christenson,  Jr. 

the  witness  on  the  stand  at  the  time  of  taking  the  adjourn¬ 
ment,  resumed  the  stand  and  testified  further  as  follows: 
Mr.  Offutt:  May  we  approach  the  bench? 

The  Court:  Yes,  indeed.  ! 
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(Thereupon,  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 

Mr.  Offutt:  If  the  Court  please,  something  happened 
after  Your  Honor  recessed  at  luncheon  time  that  I  feel  T 
should  call  to  Your  Honor’s  attention. 

Miss  Maskey  and  I,  with  Dr.  Peckham  sitting  in  back  of 
us,  were  in  the  courtroom  and  trying  to  figure  out  the  ex¬ 
penses  and  the  money  due  to  Mrs.  Charles  Hodges,  the 
witness, — we  paid  her  some  money  already  and  we  wanted 
to  find  out  what  the  balance  was. 

In  the  meantime  we  were  getting  the  figures  together,  and 
all  of  a  sudden  I  looked  around  and  here  was  this  witness, 
Mrs.  Mary  Lee  Ott,  and  she  started  to  berate  us,  yelling 
and  screaming,  and  I  said,  “Don’t  talk  to  us;  please  let  us 
alone  and  leave  us  be,”  and  as  I  looked  over  at  her  a 
492  couple  of  jurors  were  over  in  the  corner  leaving  the 
court,  and  one  of  them  came  back  to  get  I  think  it  was 
his  hat,  and  she  was  yelling  and  screaming  and  in  a  hys¬ 
terical  fashion. 

In  the  meantime  I  told  Dr.  Peckham  to  go  out  of  the  room, 
which  he  did,  and  I  picked  up  my  bag,  and  Miss  Maskey  did, 
and  she  followed  us  out  in  the  corridor. 

The  guard,  Mr.  Sumner,  who  is  outside  of  the  courtroom, 
tried  to  stop  her,  and  her  mother  tried  to  stop  her.  I  asked 
her  mother  if  she  wouldn’t  stop  her,  and  she  said,  “She  is 
just  excited,”  but  she  kept  yelling  and  was  all  excited,  and 
we  went  in  the  Clerk’s  office,  and  the  guard  couldn’t  restrain 
her,  and  she  came  in  the  Clerk’s  office  and  created  such  a 
furor  and  accused  us  again  and  w*as  yelling  and  shouting 
and  in  the  meantime  when  we  went  through  the  corridor 
one  of  the  jury  was  there,  and  I  asked  him,  “Are  you  a 
juror,”  and  he  said  yes,  and  in  the  excitement  I  couldn’t 
get  his  name. 

When  I  got  into  the  Clerk’s  office  this  last  time  she  finally 
came  into  the  Clerk’s  office  and  Mr.  Sumner,  the  guard,  said 
he  couldn’t  stop  her,  and  finally  we  had  to  leave  the  Clerk’s 
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office,  and  she  kept  yelling,  why  did  we  make  her  mother 
stay  here?  Why  don’t  we  give  her  the  money?  And  I  think 
that’s  a  terrible  situation. 

The  Court :  Just  a  moment.  When  the  Court  is  speaking, 
everybody  else  stop. 

It  was  a  misuse  of  this  Court’s  process  to  bring 
493  this  lady  down  here  from  Erie,  Pennsylvania.  How¬ 
ever,  that  doesn’t  palliate  the  episode  to  which  you 

refer. 

Did  you  witness  any  of  this? 

Mr.  McLaughlin:  No,  I  didn’t. 

Mr.  Offutt :  Can  I  tell  you,  I  have  some  other  information, 
and  I  know  now,  I  just  got  a  call,  and  I  know  now  that  wit¬ 
ness  has  not  testified  about  the  letters  correctly,  the  witness 
on  the  stand,  and  I  say  it  was  not  a  misuse  of  process, 
because  if  she  had  those  letters  we  certainly  were  justified 
in  bringing  them  down.  ; 

Mr.  McLaughlin:  I  don’t  know  when  this  happened. 

The  Court:  Did  you  leave  the  courtroom  before  this 
happened? 

Mr.  Offutt:  He  was  not  here;  wre  were  here  alone. 

Mr.  McLaughlin:  When  I  left  the  courtroom,  I  wralked 
out  with  the  complaining  witness,  and  I  talked  to  her  in  the 
hall  for  about  ten  or  fifteen  minutes,  I  would  say,  and  then 
her  mother  came  over  and  I  went  upstairs  to  my  office.  I 
thought  the  jurors  had  gone  and  the  courtroom  had  been 
cleared  by  that  time,  Your  Honor. 

The  Court:  Well,  there  is  nothing  that  can  be  done  about 


it. 

Mr.  Offutt:  I  think  it  was  a  deliberate  attempt  to  put 
me  in  an  embarrassing  position.  There  is  no  reason!  why 
Mrs.  Ott  should  contact  me — 

494  The  Court:  Just  a  minute;  you  must  not  interrupt 
the  Court. 

Mr.  Offutt:  I  beg  your  pardon. 

The  Court :  Mr.  Offutt,  it  is  a  natural  human  resentment 
on  the  part  of  a  daughter  when  her  mother  is  brought  into 
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a  situation  such  as  this.  You  have  to  expect  that  kind  of 
reaction. 

Mr.  Offutt :  If  she  told  her  mother  what  I  was  told  was 
told  her,  and  it  was  in  that  letter,  that  certainly  justified 
us,  and  my  information  is  from  a  good  source. 

The  Court :  She  admitted  on  the  witness  stand  that  she 
tried  to  commit  an  abortion  on  herself  but  she  did  not  suc¬ 
ceed,  so  that  even  if  there  was  such  a  letter  it  wouldn’t  have 
added  anything. 

I  believe  you  wanted  to  say  something,  Mr.  McLaughlin. 

Mr.  McLaughlin:  In  addition,  Mr.  Offutt  will  admit  this, 
that  he  called  the  telephone  into  this  mother’s  home  at  about 
12  o’clock  one  night,  and  she  didn’t  have  a  phone,  and  he 
called  the  Police  Department  for  the  police  to  go  over  to 
this  woman’s  house. 

Mr.  Offutt:  That’s  a  lie.  I  beg  your  pardon — that’s  a 
misstatement,  and  the  mother  will  tell  you  it  is  not  so.  Mr. 
McLaughlin  shouldn’t  misrepresent  facts  to  Your  Honor. 

The  Court :  My  experience  with  Mr.  McLaughlin  has  been, 
for  almost  seven  years,  that  he  never  makes  a  mis- 
495  statement  knowingly. 

Mr.  Offutt:  I  don’t  know  where  he  got  it  from  be¬ 
cause  he  didn’t  get  it  from  the  witness,  Mrs.  Hodges. 

Your  Honor,  I  have  been  informed  now  about  a — and  I 
would  like  to  recall  her — I  have  been  advised  by  a  telephone 
call  at  my — 

The  Court:  That  she  contacted  whom? 

Mr.  Offutt:  That  she  went  to  a  drug  store  in  the  Statler 
Pharmacy  and  got  a  tube,  or  catheter  of  some  kind,  in  Jan¬ 
uary,  1952. 

Mr.  McLaughlin:  Well,  let  him  produce  the  druggist. 

The  Court:  You  can  use  that  evidence. 

Mr.  Offutt :  I  want  to  recall  her  and  put  her  on  the  stand. 

The  Court:  No. 

Mr.  Offutt:  This  is  new,  this  is  something  that  just  came 
to  me — about  the  15th  of  January,  1952. 

The  Court:  No,  we  will  proceed. 


(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

Mr.  Offutt:  Your  Honor,  my  motion  that  I  made  at  the 
bench  is  denied? 

The  Court :  Denied. 

*  *  #  *  •  *  *  •  •  j  • 

500  j 

Dr.  John  Taylor  Kilpatrick 

was  called  as  a  witness  by  the  United  States,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  McLaughlin : 

Q.  Doctor,  what  is  your  full  name?  A.  John  Taylor  Kil¬ 
patrick.  j 

Q.  And  are  you  in  the  military  service,  Doctor?  A.  No, 
I  am  not.  j 

Q.  Are  you  connected  with  any  hospital?  A.  Yes,  I  am. 
Q.  And  what  hospital  is  that?  A.  Mount  Alto  Veterans 
Hospital. 

Q.  How  long  have  you  been  connected  with  Mount  Alto 
Hospital  ?  A.  Since  July  1  of  last  year. 

Q.  Recalling  your  attention  to  the  month  of  January, 
1952,  were  you  stationed  at  the  hospital  at  that  time?  A. 
I  was. 

Q.  Doctor,  during  the  month  of  January  did  there  come 
a  time  when  you  saw  a  patient  by  the  name  of  Miss  Mary 
Ott?  A.  I  did.  j 

Q.  Can  you  recall  when  was  the  first  time  that  you  saw 
her  at  the  hospital — I  will  withdraw  that. 

Mr.  Offutt:  Wait  a  minute;  I  didn’t  hear  that. 

501  Mr.  McLaughlin:  I  will  withdraw  it,  I  said. 

By  Mr.  McLaughlin  : 

Q.  Do  you  know  whether  or  not  you  saw  Mary  Ott  about 
the  20th  of  January,  1952? 


Mr.  Offutt :  I  object  to  that ;  I  object  to  the  leading  ques¬ 
tion. 

The  Court:  Yes,  I  think  so. 

By  Mr.  McLaughlin : 

Q.  Did  there  come  a  time,  Doctor,  during  the  month  of 
January,  we  will  say,  when  you  saw  Mary  M.  Ott  at  Mount 
Alto  Hospital?  A.  Yes. 

Q.  Can  you  recall  the  approximate  date  when  you  saw 
her  first?  A.  The  21st  of  January. 

Q.  And  where  did  you  see  her  in  the  hospital  at  that  time? 
A.  I  saw  her  in  her  room,  in  the  room  she  was  assigned  to. 

Q.  And  what  was  her  condition  at  that  time,  Doctor?  A. 
At  that  time  she  had  peritonitis. 

Q.  What  do  you  mean  by  that?  A.  An  infection  of  the 
abdominal  cavity. 

Q.  Was  she  under  your  charge  at  that  time?  A. 
502  She  was. 

Q.  Did  you  make  any  examination  of  her  at  that 
time?  A.  Yes,  I  did. 

Q.  And  what  did  your  examination  consist  of,  and  what 
did  you  find?  A.  My  examination  at  that  time  was  primarily 
an  abdominal  examination,  and  I  felt  that  she  had  the 
signs — 

Mr.  Offutt:  I  object  to  what  he  felt.  An  examination  is 
all  the  question  consisted  of. 

The  Court:  I  wall  sustain  the  objection.  You  went  beyond 
the  confines  of  the  question,  Doctor. 

The  Witness:  I  am  sorry. 

By  Mr.  McLaughlin : 

Q.  And  what  examination  did  you  make,  Doctor?  A.  I 
took  her  blood  pressure;  palpated  her  abdomen;  listened 
to  her  abdomen;  saw  her  temperature;  pulse;  respiratory 
rate. 

Q.  Did  you  examine  her  vagina?  A.  Not  internally. 

Q.  How  long  was  she  under  your  care?  A.  Until  the,  I 


believe  about  the  7th  day  of  February,  or  a  little  later  than 
that. 

Q.  And  during  that  time,  from  January  20th,  1952  until 
February  7,  1952,  how  many  times  did  you  see  Miss  Ott 
at  the  hospital?  A.  Daily.  I  can  think  of  no  exception. 

503  Q.  And  what  would  be  her  condition  daily  as  you 
saw  her  over  that  period  of  time? 

Mr.  Offutt:  I  object  unless  he  is  going  to  specify  daily. 
The  Court:  Objection  overruled. 

The  Witness:  Would  you  repeat  the  question,  please? 

(Pending  question  read  by  the  reporter,  as  above  re¬ 
corded.) 

The  Witness:  She  showed  a  progressive  improvement. 

By  Mr.  McLaughlin :  I 

Q.  Did  she  still  have  peritonitis? 

Mr.  Offutt :  I  object  to  that  and  move  that  it  be  stricken. 
The  Court:  Objection  overruled.  Motion  denied. 

The  Witness:  Would  you  repeat  the  question,  please? 

i 

By  Mr.  McLaughlin : 

Q.  I  say,  was  she  still  during  that  period  of  time  suffering 
from  peritonitis? 

Mr.  Offutt:  I  object. 

The  Court:  Objection  overruled.  j 

The  Witness :  Not  during  the  end  of  her  hospitalization. 

By  Mr.  McLaughlin: 

Q.  When  you  say  the  end,  what  do  you  mean?  You  con¬ 
fine  that  to  what  period  of  time? 

Mr.  Offutt:  Your  Honor,  I  am  objecting  because  the  doc¬ 
tor’s  qualifications  have  not  been  established. 

The  Court:  The  doctor  is  not  testifying  as  an 

504  expert.  He  is  giving  fact  testimony  as  to  what  he  did 
and  what  he  saw.  He  is  not  giving  opinion  evidence. 

You  may  proceed. 

Will  you  read  the  question? 
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(Pending  question  read  by  the  reporter  as  above  re¬ 
corded.) 

The  Witness:  I  can’t  answer  that  right  offhand. 

By  Mr.  McLaughlin : 

Q.  Did  you  during  the  period  of  time  of  her  confinement 
at  the  hospital  make  any  examination  of  her  vagina  and 
uterus'?  A.  Yes. 

Q.  And  can  you  recall  approximately  when  that  was,  when 
you  first  made  that  examination?  A.  Could  I  see  my  rec¬ 
ords? 

Mr.  McLaughlin :  Yes. 

The  Court:  You  may  examine  anything  to  refresh  your 
recollection. 

Mr.  McLaughlin:  Surely;  where  are  they? 

The  Witness:  I  believe  the  clerk  from  the  hospital  has 
them. 

The  Court :  Have  those  records  produced,  Mr.  McLaugh¬ 
lin. 

Mr.  Offutt:  If  Your  Honor  please,  may  the  record  show 
that  Mrs.  Stroud,  my  witness,  has  produced  the  records? 

The  Court:  Yes;  let  the  record  so  show. 

505  By  Mr.  McLaughlin : 

Q.  Doctor,  from  those  records  that  you  are  looking 
at,  are  these  Mount  Alto  Hospital  records?  A.  Yes,  sir. 

Q.  And  from  those  records  can  you  tell  when  Miss  Ott 
entered  the  hospital?  A.  Yes,  sir. 

Q.  And  what  date  did  she  enter  the  hospital? 

Mr.  Offutt :  I  object.  The  records  are  the  best  evidence. 

The  Court :  The  doctor  has  testified  that  he  saw  Miss  Ott 
on  Januarv  21st. 

Mr.  Offutt:  I  will  withdraw  the  objection. 

(Pending  question  read.) 

The  Court:  Now,  can  you  answer  that  question? 

The  Witness:  That  was  on  the  7th  day  of  February. 
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By  Mr.  McLaughlin : 

Q.  What  was  her  condition,  and  what  did  you  find? 

Mr.  Offutt:  I  object. 

The  Court:  Objection  overruled. 

The  Witness:  At  that  time  she  showed  a  slight  residual 
evidence  of  what  we  call  perimetritis. 

By  Mr.  McLaughlin : 

Q.  What  do  you  mean  by  that?  A.  Inflammation  sur¬ 
rounding  the  uterus. 

The  Court:  What  is  perimetritis? 

506  The  Witness:  It  is  an  inflammation  of  the  struc¬ 
ture  surrounding  the  uterus. 

By  Mr.  McLaughlin :  | 

Q.  Was  there  anything  removed  from  the  uterus,  or  the 
vagina,  at  that  time,  by  you?  A.  Not  at  that  time.  No,  not 
at  that  time,  no,  sir. 

Q.  Did  there  come  a  time  when  you  did  remove  it?  A. 
I  did  not  remove  it.  I 

Q.  During  the  time  that  you  examined  her,  -was  she  bleed¬ 
ing?  A.  Yes,  sir.  May  I  ask  a  question?  Do  you  mean  the 
last  examination? 

Q.  As  you  examined  her,  all  along.  A.  Yes,  sir.  \ 

Q.  And  she  was  bleeding  from  where?  A.  Frqm  her 
vagina. 

Q.  Did  there  come  a  time  when  the  patient  passed  any¬ 
thing?  A.  Yes,  sir. 

Q.  And  when  was  that? 

The  Court :  I  did  not  catch  your  question. 

Mr.  McLaughlin:  The  question  was,  did  there  Come  a 
time  when  the  patient  passed  something. 

Mr.  Offutt :  I  take  it  the  doctor  is  testifying  of  his  own 
knowledge  and  not  reading  something  that  is  in  the 

507  record  that  he  doesn’t  personally  know  about. 

The  Court :  I  do  not  know  whether  he  is  or  not. 
Mr.  Offutt :  I  object  to  him  reading  that  record. 


The  Court:  Have  you  any  knowledge  of  this  matter,  anv 
personal  knowledge? 

The  Witness:  Yes,  sir. 

The  Court:  Very  well.  You  may  proceed. 

The  Witness:  The  question  was,  did  she  pass  anything? 
Mr.  McLaughlin:  Yes. 

The  Witness:  Yes,  she  did.  We  found  one  small  cotton 
pledget,  a  square  piece  of  cotton. 

By  Mr.  McLaughlin : 

Q.  And  when  did  you  find  that?  A.  I  will  have  to  look 
at  the  records  again. 

The  Court:  You  may  do  so. 

The  Witness:  On  the  21st  day  of  January. 

By  Mr.  McLaughlin : 

Q.  And  you  say  that  consisted  of  what  ?  A.  A  small  square 
piece  of  cotton. 

Q.  And  are  you  familiar  with  that  type  of  cotton,  Doctor? 
A.  Yes. 

Q.  And  the  type  of  cotton  that  you  found,  or  that  she 
discharged,  is  that  cotton  used  by  the  medical  profession? 
A.  Yes. 

508  Q.  Is  it  used  for  any  particular  purpose?  A.  No. 

Q.  Did  there  come  a  time,  Doctor,  when  the  pa¬ 
tient,  Miss  Ott,  passed  anything  else  while  at  the  hospital? 
A.  Passed? 

Q.  Yes.  A.  No. 

Q.  Did  there  come  a  time  when  you  removed  or  saw  a 
foetus?  A.  The  record — 

Mr.  Offutt :  Just  a  minute.  I  object  to  a  leading  question 
like  that.  That  is  a  very  critical  period. 

The  Court:  Objection  overruled. 

You  may  answer,  Doctor. 

The  Witness :  I  did  not  see  the  foetus. 
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By  Mr.  McLaughlin : 

Q.  From  the  records  can  you  tell  whether  or  not  a  foetus 
was  passed?  A.  Yes. 

Mr.  Offutt:  I  object  and  move  to  strike  the  answer. 

The  Court:  Just  a  moment.  I  will  sustain  the  objection. 
Mr.  Offutt:  I  move  that  that  be  stricken  out. 

The  Court :  There  is  nothing  to  strike  because  the  ques¬ 
tion  is  not  an  answer. 

Mr.  Offutt:  He  answered  it  before,  just  as  I  was 

509  getting  up.  He  said  “Yes.” 

The  Court:  The  answer  may  be  stricken. 

I  do  not  think  the  record  is  admissible.  I  am  not  going 
to  admit  it  because  that  is  not  within  the  Federal  Shop 
Book  rule. 

i 

By  Mr.  McLaughlin : 

Q.  From  your  examination  and  treatment  of  Miss  Mary 
Ott,  during  the  period  of  time  from  January  20th  until 
February  7, 1952,  did  you  come  to  any  opinion  or  any  diag¬ 
nosis  of  her  case?  A.  Yes. 

Q.  And  what  was  that? 

Mr.  Offutt:  I  object.  That  calls  for  an  expert  opinion. 
The  Court:  Objection  overruled. 

Mr.  Offut :  I  submit  that  this  doctor  is  not  an  expert. 
The  Court:  This  doctor  is  asked  for  an  examination  and 
diagnosis  that  he  made. 

Mr.  Offutt:  I  object  to  it  because  he  is  not  an  expert; 
there  are  no  qualifications  here  shown  at  all.  I  would  like 
to  examine  him. 

The  Court:  He  is  a  physician  attached  to  a  reputable 
hospital.  J 

Mr.  Offutt:  It  comes  within  the  field  of  gynecology. 
The  Court:  Objection  overruled.  j 

510  By  Mr.  McLaughlin : 

Q.  What  was  that?  A.  I  felt — 

The  Court :  No,  it  is  not  what  you  felt ;  it  is  your  opinion. 


The  Witness:  My  opinion  was  that  she  had  peritonitis 
secondary  to  an  induced  abortion. 

Mr.  McLaughlin:  That  is  all. 

Cross-Examination 
By  Mr.  Offutt : 

Q.  Dr.  Kilpatrick — the  accent  is  on  the  second  syllable, 
or  the  first  syllable?  A.  Either. 

Q.  Either  way — thank  you,  sir. 

Dr.  Kilpatrick,  will  you  tell  us  how  long  you  have  been 
practicing  medicine,  please,  sir?  A.  I  have  had  a  license 
since  I  believe  July,  1950. 

The  Court :  Suppose  you  keep  your  voice  up. 

The  Witness:  July,  1950. 

By  Mr.  Offutt : 

Q.  I  believe  you  graduated  from  George  Washington 
University,  did  you  not?  A.  Yes,  sir. 

Q.  And  did  you  interne  after  you  obtained  your 
511  license,  sir,  or  before?  A.  Before  I  obtained  a  license, 
yes. 

Q.  And  in  connection  with  the  Mount  Alto  Hospital,  how 
long  have  you  been  associated  with  that  hospital,  sir? 
A.  Since  July  1,  of  last  year. 

Q.  And  in  this  January,  when  Mrs.  Mary  Lee  Ott  became 
a  patient  under  your  care,  were  you  specializing  in  any  field, 
or  just  doing  rotary  service  in  the  hospital?  A.  I  am  taking 
post-graduate  training,  if  that  is  what  you  mean. 

Q.  And  were  you  taking  post-graduate  training  in  any 
specific  type  of  practice  at  that  time?  A.  General  surgery. 

Q.  And  this  field  which  has  to  do  with  obstetrics  and 
diseases  of  the  female  organs,  miscarriages  and  things  of 
that  kind,  is  that  in  a  special  field  of  medicine?  A.  Yes, 
frequently. 

Q.  Isn’t  that  in  the  gynecological  field  of  specialty? 
A.  Yes. 
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Q.  General  surgery,  is  that  in  the  specialized  field  of 
gynecology  and  obstetrics?  A.  Gynecology  is  done  by 
general  surgeons. 

Q.  But  is  general  surgery  done  by  gynecologists  ?  A.  Not 
much.  I 

Q.  So  that  the  general  surgeon  engaged  in  any 
512  kind  of  surgery,  in  the  surgery  field,  but  a  gynecolo¬ 
gist  in  the  narrower  field  of  diseases  of  the  female, 
isn’t  that  right,  sir?  A.  Right. 

Q.  Surgery  involving  diseases  of  the  female?  A.  Right. 
Q.  Obstetrics  is  the  narrow  field  of  delivery  of  children, 
childbirth,  and  the  like?  A.  Yes.  j 

Q.  You  were  not  specializing  in  that  particular  narrow 
field  of  either  one  of  those,  were  you?  A.  No. 

Q.  Who  was  in  charge  of  the  service  at  Mount  Alto  Hos¬ 
pital,  at  that  time,  in  gynecology  ?  A.  Dr.  Barter. 

Q.  And  in  the  obstetrical  field?  A.  I  haven’t  seen  any 
babies  delivered  at  Mount  Alto. 

Q.  So  you  have  no  specialist  in  obstetrics  ?  A.  Dr.  Barter 
is  also  an  obstetrician. 

Q.  Who  is  Dr.  Sabin?  A.  What  is  his  full  name?  ' 

Q.  I  am  sorry;  I  only  have  Dr.  Sabin,  unless  someone 
can  help  me — I  don’t  believe  there  was  anything  further — 
is  there  a  Dr.  Sabin  in  the  hospital?  A.  In  that  hospital, 
yes. 

*  #  #  •  *  *  •  *  *  |  • 

514  The  Court:  Are  you  a  resident? 

The  Witness:  Yes  sir. 

j 

Bv  Mr.  Offutt: 

Q.  And  I  believe  you  arc  a  resident,  too,  are  you  not, 
sir?  A.  Yes,  sir. 

i 

•  *  *  •  *  #  •  #  *  • 

Q.  And  blood  pressure  140  over  100.  j 

The  Court:  I  am  going  to  exclude  that.  He  has 
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already  given  that  once  before,  early  this  afternoon.  Now 
do  not  go  over  it  again. 

********** 

556  The  Court:  You  have  been  all  over  that  twice. 
Don't  go  over  it  again. 

Mr.  Offutt :  I  want  to  ask  the  meaning  of  that. 

The  Court:  He  explained  that,  too. 

Mr.  Offutt:  Oh,  he  did?  I  never  heard  it. 

The  Witness:  Your  Honor,  I  haven’t  said  that. 

Mr.  Offutt:  That  is  right,  that’s  my  recollection,  too. 
The  Court:  Well,  you  used  the  term  ‘‘spontaneous 
abortion.” 

The  Witness:  No,  I  haven't  used  it.  You  asked  me  the 

definition,  but  T  didn’t  sav  that. 

*> 

Mr.  Offutt:  I  am  wrong,  YTour  Honor,  he  did  not  say 
“spontaneous  abortion;”  he  said  “1947  abortion  six 
weeks.  ’  ’ 

********** 

577  Q.  Didn't  he  talk  to  you  about  that  particular  day, 
the  first  day  you  saw  the  patient,  and  the  first  time? 

A.  No;  not  that  1  remember.  Q.  What  did  he  say  to  you 
with  respect  to  divulging  the  record? 

Mr.  McLaughlin:  [  object,  Y"our  Honor — go  ahead  and 
tell  him,  if  I  said  anything. 

The  Court:  Objection  sustained. 

By  Mr.  Offutt: 

Q.  Didn't  he  tell  you  to  divulge  as  little  of  it  as  possible? 
Mr.  McLaughlin :  See  him  testifying  all  the  time,  Your 
Honor. 

Mr.  Offutt:  Now,  if  Your  Honor  please. 

Mr.  McLaughlin:  If  he  has  any  information  I  think  he 
ought  to  produce  it. 

The  Court:  You  may  ask  the  question  and  I  will 

578  rule  on  it. 

Mr.  McLaughlin:  Produce  it. 

Mr.  Offutt:  May  I  have  what  Mr.  McLaughlin  said? 
May  I  hear  it — (to  reporter)  Did  you  get  it? 
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The  Court:  No,  no. 

Mr.  Offutt:  May  I  hear  it? 

The  Court:  No.  Ask  your  question. 

By  Mr.  Offutt: 


Q.  Didn’t  Mr.  McLaughlin  tell  you  to  divulge  as  little 
of  the  hospital  record  as  possible?  A.  No.  As  I  remember 
the  conversation  now,  I  believe  that  most  of  our  conversa¬ 
tion  concerned — 1  asked  Mr.  McLaughlin  how  long  he 
thought  I  would  be  on  the  stand,  because  of  my  work.  I 


can’t  remember  the  conversation,  but  I  believe  that  is  what 


it  was. 


Q.  Did  you  also  discuss  with  him  about  divulging  some 
of  the  records,  didn’t  you  say  that  a  moment  ago?  A.  X  was 
merely  asking  a  point  as  to  how  much  X  was  allowed  to 
divulge,  as  I  asked  the  Judge. 

Q.  And  didn’t  he  tell  you  only  to  divulge  as  little  as  pos¬ 
sible — that  is  what  I  am  asking?  A.  No. 

Q.  What  did  he  say? 

579  Mr.  McLaughlin :  Tell  him. 

A.  He  told  me  to  tell  what  was  necessary,  and  the 
facts  that  I  used  in  coming  to  my  diagnosis,  to  tell  what  my 
diagnosis  was,  and  the  treatment,  and  that  was  it. 

Q.  In  reaching  that  diagnosis  that  you  gave,  you  were 
asked  by  Mr.  McLaughlin  about  the  condition  of  the  patient 
Mary  Lee  Ott  between  the  time  vou  first  saw  her  on  Janu- 


ary  20th  or  21st,  up  until  the  time  of  his  discharge,  February 
17,  1952.  And  T  believe  you  answered  progressively  better, 
isn’t  that  right,  sir?  A.  Yes.  j 

Q.  Tn  making  that  answer  and  in  forming  that  opinion 
so  that  you  might  answer  that,  you,  did  you  not,  considered 
everything  in  the  hospital  record  that  you  had  seen  written 
down,  and  the  physical  examination  that  you  had  made,  and 
any  observation  of  the  patient,  isn’t  that  right? 

Mr.  McLaughlin :  Your  Honor,  he  has  been  all  over  this 
yesterday:  he  covered  exactly  the  same  territory. 

Mr.  Offutt:  I  am  laying  the  foundation  for  another 


question. 
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The  Court :  I  am  inclined  to  think  that  your  point  is  well 
taken,  Mr.  McLaughlin,  but  I  will  allow  it. 

The  Witness :  May  I  have  the  question  again,  please  ? 

The  Court :  Let  the  question  be  read. 

(Pending  question  read.) 

By  Mr.  Offutt : 

5S0  Q.  And  sometimes,  wouldn't  you,  on  occasion  dis¬ 
cuss  with  the  nurses  or  attendants  in  the  hospital 
about  who  had  waited  on  this  lady — you  have  male  nurses 
there,  don’t  you? 

The  Court:  Now  you  have  two  or  three  questions  in  one. 

Mr.  Offutt :  All  right.  I  will  just  rely  on  the  first  of  it. 

Would  you  mind  reading  the  first  part,  please? 

The  Reporter  (reading) :  “And  sometimes,  wouldn’t  you, 
on  occasion  discuss  with  the  nurses  or  attendants  in  the 
hospital  about  who  had  waited  on  this  lady?” 

Mr.  Offutt:  1  will  reframe  it;  I  don’t  think  that  is  the 
way  I  meant  it — I  maybe  said  that. 

By  Mr.  Offutt: 

Q.  Didn’t  you  from  time  to  time,  in  connection  with  your 
treatment  of  this  lady,  discuss  with  the  nurses  about  the 
things  which  they  had  observed  and  done?  A.  Yes. 

Q.  By  the  way,  do  you  have  the  hospital  record  with 
you  now?  A.  The  custodian  of  the  records  have  them. 

Mr.  Offutt:  May  we  have  them  brought  up? 

The  Court:  What  is  that. 

Mr.  Offutt:  May  we  have  the  custodian  get  the  record 
so  that  I  may  use  them  ? 

The  Court :  No.  He  hasn 't  said  that  he  needs  them. 
581  Mr.  Offutt:  He  has  already  used  them.  I  want  to 
refer  to  something  he  has  referred  to. 

The  Court:  Ask  the  next  question. 

By  Mr.  Offutt: 

Q.  In  connection  with  your  examination  of  the  patient 
did  you  not  observe  an  operational  scar  on  the  back  of  the 
patient? 
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Mr.  McLaughlin:  I  object  to  this,  Your  Honor,  j 

The  Court:  I  think  that  is  going  far  afield.  Objection 
sustained. 

By  Mr.  Offutt : 

Q.  In  obtaining  the  history  from  the  patient,  that  you 
took,  didn’t  you  obtain  a  history  that  she  had  an  operation 
at  Mount  Alto — 

Mr.  McLaughlin :  1  object  to  this.  It  is  inadmissible. 

Mr.  Offutt:  1  object  to  the  interruption;  I  haven’t 
finished  the  question.  | 

The  Court:  Just  a  moment.  Finish  the  question,  j 
By  Mr.  Offutt: 

Q.  Dr.  Kilpatrick,  didn’t  you,  in  obtaining  the  history 
from  this  patient,  and  also  from  seeing  the  hospital  record 
that  you  used,  learn  that  she  had  undergone  a  kidney  Opera¬ 
tion  in  October  or  November  of  1951,  in  Mount!  Alto 
Hospital?  I 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor,  it  has 
582  no  bearing  on  this  case. 

*  *  #  *  *  *  #  *  #  i  * 

588  A.  The  Eddie  Wolfe  I  know  is  the  pharmacist  at 
the  hospital. 

Q.  And  is  he  also  a  notary  public?  A.  Yes. 

Q.  Was  he  ever  present  at  any  time  while  you  were  in 
the  room  with  Mrs.  Ott?  A.  Yes. 

Q.  Who  else  was  present  in  the  room  at  that  time? 

The  Court:  I  am  going  to  exclude  this  because  this  is 
not  within  the  scope  of  the  direct  examination. 

Mr.  Offutt :  If  Your  Honor  please,  I  submit  that  it  covers 
part  of  the  time  that  he  has  testified  to  that  he  was  treating 
this  patient  from  January  20th —  j 

The  Court:  I  realize  that,  but  the  matter  concerning 
which  you  are  now  attempting  to  interrogate  the  witness 
has  nothing  to  do  with  anything  brought  out  on  direct 
examination.  I  will  exclude  this  question. 

•  *  •  *  *  *  *  *  #;# 
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595  Q.  Will  you  examine  the  records,  sir,  Dr.  Kil¬ 
patrick,  and  see  if  you  can  refresh  your  recollection 
from  those  records  as  to  whether  or  not  the  patient  had  an 
operation,  a  kidney  operation,  in  October  or  November  of 
1951? 

Mr.  McLaughlin :  I  object  to  that  as  immaterial. 

The  Court :  Objection  sustained.  I  think  that  has  been 
gone  over  and  over  again.  The  witness  said  that  she  had 
a  kidney  operation  in  October,  1951,  and  there  is  no  reason 
for  any  further  cross  examination  at  this  time. 

Mr.  Offutt:  That  was  the  question  he  said  two  ways, 
Your  Honor.  He  asked  for  the  record  to  see  if  he  couldn’t 
refresh  his  recollection. 

#*###*#*#* 

600  Q.  And  when  a  physical — is  that  a  physical  exami¬ 
nation  showing  the  clinical  history  there?  A.  Yes, 

sir. 

Q.  And  the  signature  that  appears  there  is  after  the 
clinical — 1  mean  after  the  physical — 

The  Court:  I  think  that  is  all  irrelevant.  I  am  going  to 
exclude  that. 

**«**#••*• 

601  Q.  Are  you  able  to  tell  us,  after  looking  at  the 
notes,  whether  lie  took  the  history  and  made  the 

physical  examination  or  who  made  it. 

The  Court:  1  am  going  to  exclude  that.  That  is  irrelevant. 
Mr.  Offutt:  I  want  to  find  out  who  he  is  so  I  can  get 
him.  Your  Honor. 

The  Court:  This  is  irrelevant  and  it  is  not  within  the 
scope  of  the  direct  examination. 

How  much  longer  will  you  be  with  this  witness? 

Mr.  Offutt:  If  Your  Honor  would  give  me  about  three 
or  four  minutes  to  sort  of  get  myself  organized  here  I 
think  I  could  narrow  it  down. 

The  Court:  Yes,  certainly — no,  T  misunderstood  you.  I 
thought  you  meant  your  cross  examination  would  take  three 
or  four  minutes  longer. 
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Mr.  Offutt:  No,  Your  Honor. 

The  Court:  No;  we  will  proceed. 

•  *  *  *  *  *  •  #  •  i  • 

I 

605  By  Mr.  Offutt :  I 

Q.  And  that  history  extended  back  to  March,  1948, 
didn’t  it,  sir?  A.  That  I  don’t  recall. 

Q.  Did  you  not,  in  connection  with  the  history,  observe 
or  learn  that  the  removal  of  a  kidney  was  recommended 
back  in  1950? 

Mr.  McLaughlin :  I  am  going  to  object  to  that. 

The  Court :  T  will  exclude  that  because  that  is  irrelevant. 


By  Mr.  Offutt: 


Q.  This  operation  which  you  referred  to,  does  that 
require  excission,  I  mean  an  operation  to  cut  through  the 
tissue? 

Mr.  McLaughlin:  What  operation — I  object;  I  don’t 
know  what  he  is  talking  about. 

The  Court:  Objection  sustained.  It  is  beyond  the  scope 
of  the  direct  examination. 


By  Mr.  Offutt : 

Q.  When  the  patient  gave  you  the  history  of  having 
had — when  you  learned  of  the  history  from  the  patient  that 
she  had  attempted  to  cause  a  miscarriage,  or  abortion,  on 
herself,  by  use  of  the  things  which  you  have  stated  previ¬ 
ously,  did  you  ask  her — 


606  Q.  When  the  patient,  Mrs.  Mary  Lee  Ott,  had  given 
the  history  of  having  attempted  to  bring  about  an 
abortion,  miscarriage  or  abortion,  on  herself,  by  the  use 
of  quinine  and  castor  oil  and  hot  baths,  did  you  inquire 
of  her  if  anyone  else,  than  herself,  had  procured  the  quinine, 
the  castor  oil  for  her,  to  use  for  that  purpose? 


The  Court:  I  think  that  is  immaterial.  I  will  exclude 
that. 

#*#•*****• 

611  Q.  Did  you  report  this  to  the  police?  A.  Yes. 

Q.  When? 

The  Court:  I  think  that  is  immaterial. 

Mr.  Offutt:  If  Your  Honor  please — have  you  ruled  it 
out? 

The  Court:  1  will  hear  you.  Do  you  want  to  be  heard? 
Mr.  Offutt:  No,  I  don’t — I  want  to  be  heard  on  some¬ 
thing,  but  you  have  overruled  that. 

The  Court:  I  think  it  is  immaterial  when  the  doctor 
reported  the  matter  to  the  police.  It  has  already  been  estab¬ 
lished  by  your  cross  examination  of  Mrs.  Ott  and  repre¬ 
sentatives  of  the  Police  Department  came  to  her  while  she 
was  in  the  hospital  and  obtained  a  statement  from  her. 

Mr.  Offutt:  I  want  to  ask  this  witness  about  it. 

The  Court:  Well,  the  date  is  immaterial,  I  have 

612  ruled  on  that. 

By  Mr.  Offutt : 

Q.  Were  you  present  when  they  came? 

The  Court:  No,  that  also  is  immaterial. 

By  Mr.  Offutt: 

Q.  What  was  her  condition  when  they  came? 

The  Court:  That  is  immaterial. 

By  Mr.  Offutt: 

Q.  Was  she  under  the  influence  of  sedation  and  in  a  very 
highlv  nervous  state  and  in  a  verv  serious  condition? 

Mr.  McLaughlin:  I  object  to  that. 

The  Court:  Just  a  moment.  I  am  going  to  exclude  that. 
The  statement  that  she  gave  to  the  police  is  not  in  evidence 
here.  Mrs.  Ott  testified  from  the  witness  stand  already. 
Now,  ask  no  more  questions  about  this  subject. 

Mr.  Offutt:  May  I  make  a  proffer  at  the  bench? 
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The  Court:  You  may  not  make  a  proffer. 

Mr.  Offutt:  All  right. 

The  Court:  My  position  is  that  you  may  not  make  a 
proffer  on  cross  examination  of  witnesses,  because  counsel 
can  never  forecast  what  the  witness’  answer  will  be.  You 
may  make  proffers  only  in  connection  with  direct  exami¬ 
nation  of  your  own  witness. 

Mr.  Offutt:  May  I  come  to  the  bench  and  state 

612  some  questions,  out  of  the  presence  of  the  jury,  and 
have  Your  Honor  act  on  them? 

The  Court:  No,  you  may  not. 

#  *  *  #  •  #  *  «  •  • 

! 

613  Redirect  Examination  j 

By  Mr.  McLaughlin : 

•  •  *  *  *  *  *  *  #  * 

622  Q.  What  is  the  size  of  a  five  months  pregnancy, 
can  you  tell  us  that? 

The  Court:  No;  this  is  not  proper  reeross  examination. 
I  shall  exclude  that. 

********** 

George  H.  Christianson,  Jr.  j 

614  Q.  You  were  in  jail  for  writing  bad  checks,  isn’t 

that  right?  A.  That  is  right.  j 

*  •  •  #  *  *  *  *  •  |  # 

64S  Q.  And  because  of  your  experience  in  the  bank 
you  are  able  to  do  more  work  than  most  of  the  people, 
isn’t  that  right? 

The  Court :  I  think  that  has  nothing  to  do  with  it. 

Mr.  Offutt:  I  will  develop — 

The  Court :  No ;  you  will  not  pursue  that  question.  It  has 
nothing  to  do  with  the  case. 

By  Mr.  Offutt:  I 

Q.  You  have  given  him,  have  you  not,  Mary  Lee  Ott’s 
telephone  number,  isn’t  that  right?  j 
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Mr.  McLaughlin:  I  object  to  this  as  being  immaterial. 
The  Court:  Objection  sustained. 

656  Q.  And  she  wasn’t  even  in  the  process  of  getting 
a  divorce  at  that  time?  A.  Yes,  she  was. 

Q.  Do  you  know  that  of  your  own  knowledge?  A.  Yes, 
I  know  it  from  what  she  told  me,  and  the  fact  she  has  since 
got  the  divorce. 

Q.  Have  you  seen  the  divorce  decree? 

The  Court:  I  think  that  is  irrelevant. 

Mr.  Offutt:  Since  he  has  gone  into  it  I  think  I  should 
be  given  some  latitude,  like  in  the  Alvord  case. 

The  Court:  No.  I  will  exclude  that 
•  ••##**#•* 

657  Q.  Did  you  have  a  divorce  action  pending,  and  if 
so,  where?  A.  Chicago,  Illinois. 

Q.  Who  is  the  lawyer? 

The  Court:  I  think  that  is  immaterial — 

658  Bv  Mr.  Offutt : 

w 

Q.  Didn’t  the  lawyer  tell  you — 

The  Court:  Don’t  interrupt  the  Court. 

Mr.  Offutt :  I  beg  your  pardon ;  I  thought  you  had  finished. 
The  Court:  That  is  beyond  the  scope  of  the  direct 
examination. 

*•«*•***•* 

661  Mr.  Offutt:  I  object  to  the  unlawyer-like  way  that 
Mr.  McLaughlin  is  conducting  himself. 

The  Court:  Mr.  McLaughlin  has  been  conducting  himself 
in  a  very  lawver-like  way  throughout. 

Mr.  Offutt:  I  move  Your  Honor  to  admonish  Mr.  Mc¬ 
Laughlin. 

The  Court:  I  don’t  think  you  are  a  person  to  object  to 
interruptions.  You  may  proceed. 

Mr.  Offutt:  I  object  to  that  statement,  Your  Honor. 
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The  Court:  You  may  do  so  and  your  objection  is  noted 
on  the  record. 

*•#**##### 

663  Q.  March  7th.  A.  How  many  days  in  March  is  it? 
Q.  One.  A.  That  is  probably  correct,  then. 

Q.  1  overlooked  one — January  30th. 

The  Court:  He  has  already  testified  to  the  fact  that  he 
had  been  here,  1  believe  he  said,  about  once  a  month,  prior 
to  the  trial. 

By  Mr.  Offutt: 

l 

664  Q.  Didn’t  you  discuss  this  matter  with  the  District 
Attorney,  somebody  from  the  District  Attorney’s 

office,  on  January  30th,  when  you  came  up  to  this  court¬ 
house?  A.  No. 

The  Court:  Don’t  say  “ didn’t  you.”  You  may  ask  him 
whether  you  did  or  not.  There  has  been  something  assumed 
in  your  question  when  you  say  “ didn’t  you.” 

Mr.  Offutt:  Did  you  not — what  is  wrong  with  that,  Your 
Honor?  j 

The  Court:  No;  ask  him,  did  you. 

*  *  *  #  *  *  *  *  • !  * 

666  Q.  Isn’t  that  the  day  you  saw’  Mary  Lee  Ott? 
A.  I  don ’t  recall  the  date. 

The  Court:  You  have  been  over  that.  You  cannot  gb  over 
it  again. 

#  *  •  #  *  *  *  #  •  * 

667  Q.  And  Mary  Lee  Ott  usually  saw’  you  on  &atur- 
dav,  didn’t  she?  A.  Yes. 

The  Court:  You  have  been  over  that  before. 

Mr.  Offutt :  We  w’ere  talking  about  the  jail,  on  Saturdays. 
The  Court:  You  have  been  over  that. 
***#>**###* 

673  Mr.  Offutt :  And  will  the  witness  be  excluded  now% 
your  Honor? 

The  Court:  No. 


Mr.  Offutt :  I  intend  to  use  her  as  a  witness  in  my  case, 
provided  your  Honor  will  let  me  recall  her. 

The  Court :  I  shall  not  exclude  her.  I  only  exclude  those 
witnesses  who  are  witnesses  known  to  be  witnesses  at  the 
beginning  of  the  trial. 

If  I  did  otherwise,  Mr.  OfFutt,  all  that  any  lawyer  would 
have  to  do  to  exclude  somebody  from  the  courtroom  is  to 
have  a  subpoena  served  on  him  in  the  middle  of  the  trial. 
That  would  be  subject  to  abuse.  I  don’t  say  that  you  are 
doing  it  here — 

Mr.  Offutt:  I  am  not  doing  that,  your  Honor. 

The  Court :  I.  am  not  saying  that  you  have  done  it. 

Mr.  Offutt:  Beg  your  pardon,  sir? 

The  Court :  I  am  saying  that  if  I  excluded  from  the  court¬ 
room  anyone  on  whom  a  subpoena  was  served,  after  the 
trial  was  commenced,  then  that  would  be  notice  to  all 
members  of  the  Bar  who  wanted  to  misuse  that  process, 
to  abuse  the  process,  for  the  purpose  of  excluding  from  the 
courtroom  somebody  they  did  not  want  here. 

674  Mr.  Offutt :  I  move  for  a  mistrial — this  is  the  last 
motion,  your  Honor — I  move  for  a  mistrial,  so  the 
record  will  be  complete,  on  the  non-exclusion  of  witnesses. 

The  Court:  Non-exclusion  of  witnesses? 

Mr.  Offutt:  Witnesses ;  yes,  sir.  There  was  a  Lieutenant 
Ernst,  who  was  one,  and  he  has  not  been  used  yet,  and  I 
announced  T  was  going  to  use  him;  and  the  other  one  is 
Marv  Lee  Ott,  and  there  are  other  witnesses  whom  I  have 
seen  in  the  Court  since  that  ruling  by  your  Honor. 

The  Court:  Motion  denied. 

T  am  going  to  repeat  something  that  many  members  of 
the  Bar,  of  our  Bar,  do  not  seem  to  understand. 

It  is  our  practice  to  exclude  witnesses  from  the  court¬ 
room  in  criminal  cases  in  any  event  until  they  have  testified. 

That  does  not  apply  to  rebuttal  witnesses. 

But  it  is  not  a  rule  of  law.  There  is  no  rule  of  law  pur¬ 
suant  to  which  witnesses  are  excluded  from  the  courtroom. 
It  is  a  local  practice.  It  does  not  have  the  force  of  law. 
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In  most  districts  it  is  not  done.  For  instance,  I  have  sat 
in  the  Southern  District  of  New  York  and  they  do  not 
exclude  witnesses  from  the  courtroom. 

This  is  merely  our  local  practice,  it  is  in  the  dis- 
675  cretion  of  the  Court. 

Mr.  Offutt:  Your  Honor,  can  I  just  say-— excuse 
me,  were  you  through? 

The  Court:  Yes. 

Mr.  Offutt:  There  was  one  further  thing,  your  Honor: 
this  witness  has  been  sitting  on  one  of  two  seats  in  the  front 
row  ever  since  the  trial.  I 

The  Court :  Yes,  I  have  observed  that. 

Mr.  Offutt:  And  that  has  been  observed,  and  she  sits  in 
that  seat.  It  is  reserved.  It  has  a  mark  on  it.  It  has  a  sign 
on  it,  “reserved.”  ! 

The  Court:  I  don ’t  know  that  it  is  reserved. 

Mr.  Offutt:  The  bailiff  says  so.  Says  your  Honor  has 
control  of  it,  and  these  seats  are  reserved. 

The  Court:  I  have  not  reserved  any  seats  for  anyone 
except  that  I  exclude  anyone  except  members  of  the  Bar 
from  the  seats  within  the  enclosure,  but  I  have  not  reserved 
or  ordered  any  seats  to  be  reserved. 

! 

#  *  *  #  #  #  *  *  *  # 

689  Q.  When  was  the  first  time  you  saw  him?  What 
month  was  that  in? 

The  Court:  Now,  you  already  asked  him  that.  j 

Mr.  Offutt:  I  did  not  ask  him  the  month,  on  cross- 

examination,  vour  Honor. 

w  *  | 

The  Court:  You  asked  him  on  cross-examination  when 

was  the  first  time  he  saw  him. 

Mr.  Offutt:  That  is  the  first  time. 

He  did  not  say  the  month,  your  Honor. 

The  Court:  Very  well. 

Mr.  Offutt:  Or  I  don’t  think  so. 

The  Court:  What  is  that? 

Mr.  Offutt :  I  am  not  sure.  j 

The  Court:  You  may  answer  the  question. 


The  Witness:  Well,  it  was  in  March,  anyway. 

####*#*#** 

691  Q.  What  did  you  ask  him,  when  you  first  went  in? 
A.  I  don’t  know  as  I  asked  him  anything. 

The  Court:  I  wish  you  would  let  the  witness  finish  his 
answer  before  you  ask  another  question. 

Mr.  Offutt :  I  thought  he  was  finished,  your  Honor. 

The  Court:  Well,  no,  I  don’t  think  he  was.  However, — 
Mr.  Offutt:  Were  you  finished,  sir? 

The  Court:  No,  no,  let  that  pass. 

Ask  the  next  question. 

*###****•* 

693  Q.  Now,  you  were  opposed  to  it  the  first  time  you 
went  there — anything  being  done? 

The  Court:  Now,  you  have  been  over  that. 

Mr.  McLaughlin :  He  did  not  say  anything  like  that. 
The  Court:  You  cannot  go  over  it  the  second  time  or  a 
third  time. 

#*#****••• 

696  Q.  Who  told  you  that?  A.  No  one.  I  knew  his 
name  was — he  was  called  Bill. 

The  Court:  Now,  you  pay  attention  to  what  I  am  telling 
you,  Mr.  Offutt. 

Mr.  Offutt:  I  am,  your  Honor. 

What  did  you  say? 

The  Court:  1  say  it  is  immaterial.  We  are  not  going  to 
waste  time  over  the  question  of  whether  the  gentleman’s 
name  was  Wilbur  or  William. 

********** 

704  Q.  Didn’t  you  tell  the  officers  that  you  told  him, 
in  this  statement,  “At  that  time  I  believe  he  told 
me  that  the  operation  would  be  $300.  T  think  I  told  him 
then  that  I  did  not  have  that  much  money,  but  I  would  try 
to  raise  it”? 

Did  you  tell  him  that? 

The  Court:  Just  a  moment. 
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Mr.  McLaughlin:  Isn’t  that  what  he  said  here?  ; 

The  Court:  Yes,  there  is  no  conflict  between  that  state¬ 
ment  and  what  he  said  on  the  witness  stand. 

Mr.  McLaughlin:  No. 

Mr.  Offutt:  I  think  he  said  “we  would  save  it.”  j 

The  Court:  Well,  that  is  de  minimis  non  curat  lex. 
**##•**••:* 

708  By  Mr.  Offutt:  ! 

Q.  That  is  the  reason  you  went  down  to  help  her, 
because  you  knew  she  could  not  go  through  with  getting  rid 
of  the  baby  alone;  isn’t  that  right?  A.  I  did  not  know  what 
was  going  to  happen  to  her,  to  tell  you  the  truth. 

Q.  The  purpose  in  going  down  there  was  to  help  get  rid 
of  the  baby,  wasn’t  it? 

The  Court :  I  will  not  permit  you  to  repeat  that  question 
in  that  form.  The  witness  practically  said  no  to  that 
question. 

Mr.  Offutt:  I  object,  your  Honor.  He  did  not  practically 
say  no,  as  I  understood  it,  and  it  is  for  the  jury,  I  submit, 
and  not  for  your  Honor  to  interpret  his  answer,  and  I  object 
to  it  and  move  for  a  mistrial  again. 

The  Court :  I  shall  not  permit  counsel  to  trap  the  witness 
into  an  admission  that  he  committed  a  crime. 

Mr.  Offutt:  I  object  to  the  Court  helping  the  wit- 

709  ness  out,  and  explaining  something  he  did  not  explain. 

He  can  explain  it,  your  Honor. 

The  Court:  It  is  the  Court’s  duty  to  protect  witnesses 
against  oppression. 

Mr.  Offutt:  I  object  to  that  statement,  your  Honor.  I 
submit  this  defendant  is  entitled  to  protection,  too,  your 
Honor. 

The  Court:  All  of  your  objections  are  noted  on  the 
record. 

Mr.  Offutt :  Thank  you,  sir,  and  my  motion  is  denied,;  sir? 

The  Court:  Yes.  ; 

Mr.  Offutt :  Thank  you,  sir. 


724 


Q.  Didn’t  she  tell  you  she  had  tried  to  cause  an 
abortion  on  herself  before  January,  ’52?  A.  No. 
Mr.  McLaughlin:  I  object.  This  is  the  second  abortion 
he  is  talking  about. 

725  Mr.  Offutt :  That  is  the  second  abortion  I  am  talk¬ 
ing  about  now,  and  I  think  this  issue  is  such  that  he 
should  be  permitted  to  answer. 

The  Court:  No,  this  is  not  proper  cross-examination. 
It  is  outside  the  scope  of  the  direct  examination. 

Mr.  Offutt:  I  tender  a  proffer  on  that,  your  Honor,  and 
I  take  it  your  Honor  overrules  that,  too.  Right,  sir? 

The  Court :  Yes. 

You  may  call  him  as  your  own  witness  on  this  point  at 
the  proper  time. 

Mr.  Offutt:  Oh,  no,  I  wouldn’t  call  that  fellow,  and  I 
object  to  that  suggestion  on  the  Court’s  part  at  this  time 
in  the  presence  of  the  jury. 

The  Witness :  Your  Honor,  there  is  something — 

The  Court :  Just  a  moment.  There  is  no  question. 

Mr.  McLaughlin:  I  think  the  remarks  and  the  attitude  of 
my  friend,  I  think  he  ought  to  be  cited  for  contempt.  I 
think  it  is  contempt  of  Court,  his  actions. 

The  Witness:  Your  Honor,  last  night  he  threatened  to 
get  me. 

Mr.  Offutt :  If  your  Honor  please,  that  is  a  voluntary  state¬ 
ment,  and  I  don’t  know  what  the  witness  is  saying,  and  I 
move  it  be  stricken,  and  it  certainly  was  prompted  by  the 

District  Attorney’s  kev  at  this  time. 

«  *• 

**###*#*#* 

741  John  L.  Sullivan 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 
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Direct  Examination 


By  Mr.  McLaughlin: 

Q.  What  is  your  name?  A.  John  L.  Sullivan. 

Q.  And  you  a  member  of  the  Metropolitan  Police  Depart¬ 
ment?  A.  I  am,  sir. 

Q.  And  during  the  month  of  January  of  1952,  what  detail 
were  you  attached  to?  A.  Homicide  Squad. 

Q.  Homicide  Squad?  I 

Officer  Sullivan,  did  you  have  occasion  to  arrest  the 
defendent,  Henry  L.  Peckham,  Jr.?  A.  I  did,  sir.! 

Q.  And  when  did  you  arrest  him?  A.  Around  6  p.  m.,  on 
the  26th  of  February,  at  his  home,  640  Princeton  Place, 
Northwest. 

743  Q.  And  arrested  him  on  what  charge?  A-  The 
charge  of  abortion. 

Q.  At  the  time  that  you  arrested  him,  you  arrested  him 
at  his  house?  A.  That  is  right,  sir. 

Q.  As  a  result  of  his  arrest,  did  you  make  certain  searches 
in  the  house  of  Henry  L.  Peckham?  A.  Yes,  sir,  I  did. 

Q.  I  will  show  you  Government’s  Exhibit  marked  for 
identification  No.  4, 1  believe — 

j 

(Card  referred  to  was  marked  Government  Exhibit  No. 
4  for  identification.) 

As  a  result  of  the  search  that  you  make  at  the  defend¬ 
ant’s  house,  that  is  Henry  L.  Peckham,  were  certain  prop¬ 
erties  taken  from  his  house  by  you  at  that  time?  A.  There 
was,  sir. 

Q.  I  will  show  you  Government’s  Exhibit  marked  for 
identification  No.  4  and  ask  you  whether  or  not  that  was 
taken  by  you  on  that  date  from  the  home  of  the  defendant, 
Henrv  L.  Peckham  ?  A.  It  was,  sir. 

Q.  Now,  referring  to  that  Exhibit  4,  where  was  that  re¬ 
covered  by  you — by  the  way,  have  you  got  that  book? 

Mr.  Offutt:  I  have  had  the  book  here  all  dav,  everv 

744  day,  and  it  just  happens  to  be  out  of  here.  I  can  get 


it  in  three  or  four  minutes.  I  have  had  it  here  every  day, 
your  Honor. 

The  Court :  What  book  are  you  talking  about? 

Mr.  McLaughlin:  It  is  a  book,  your  Honor,  I  returned 
to  him  on  the  condition  that  he  would  have  it  here  at  the 
time  of  the  trial. 

Mr.  Offutt:  Let  me  answer  the  question  here. 

I  thought  your  Honor  was  addressing  me,  and  Mr.  Mc¬ 
Laughlin  continually  interrupts  when  I  am  talking  to  the 
Court. 

The  Court:  What  book  are  you  referring  to? 

Mr.  Offutt :  I  am  referring  to  a  book  which  wras  ordered 
returned  to  me,  and  I  have  the  book,  and  I  have  had  it  here 
every  day,  sitting  on  top  of  this  desk  all  day  long.  At 
lunchtime,  not  knowing  how  long  it  would  take,  I  had  it 
taken  out,  because  carrying  it  back  and  forth — I  can  get  it. 
It  is  right  outside  the  Court  House,  in  an  automobile,  and 
I  can  get  it  in  three  minutes,  if  you  will  just  excuse  me. 

The  Court  :  Proceed,  please. 

Mr.  McLaughlin :  I  will  proceed. 

By  Mr.  McLaughlin : 

Q.  Just  explain  where  Government’s  Exhibit  4  wms 

745  recovered  bv  vou.  A.  This  card  was  taken  from  the 

•/  * 

inside  of  the  book  that  was  on  a  desk  in  Dr.  Peckham’s 
office,  by  Waters,  that  is  Detective  Emmitt  Waters,  in  my 
presence,  during  the  search. 

Q.  Also  on  that  table  was  there  a  file,  not  a  cabinet,  but 
a  regular  filing  system  of  cards?  A.  That  was  right  next 
to  this  desk,  on  another  table. 

Q.  And  this  card  you  are  referring  to,  Government’s 
Exhibit  4,  was  not  in  that  file;  is  that  right?  A.  No,  sir. 

Mr.  McLaughlin :  May  I  offer  the  card  at  this  time,  your 
Honor? 

Mr.  Offutt :  Mav  I  see  it? 

Mr.  McLaughlin :  Sure.  You  have  seen  it  before. 
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(Government  Exhibit  No.  4  was  handed  to  Mr.  Offutt 
for  observation.) 

Mr.  Offutt :  If  your  Honor  please,  just  for  the  purpose  of 
the  record,  I  object  to  it,  on  the  same  basis  as  before  stated 
in  the  record.  j 

The  Court :  Let  me  see  that. 

(Government  Exhibit  No.  4  was  handed  to  the  Court.) 

Mr.  Offutt :  Would  your  Honor  rule  on  that  objection? 

The  Court :  Objection  overruled.  The  exhibit  may 

746  be  admitted  in  evidence. 

(Thereupon  Government  Exhibit  No.  4  was  received  in 
evidence.) 

*  *  #  *  *  *  *  *  *  * 

By  Mr.  McLaughlin :  i 

Q.  T  show  you  Government  Exhibit  marked  for  identi¬ 
fication  No.  5. 

(A  book  was  marked  Government  Exhibit  No.  5  for  iden¬ 
tification.) 

Showing  you  Government  Exhibit  No.  5  for  identification, 
I  will  ask  you,  Officer,  whether  or  not  that  was  recovered 
by  you  in  the  home  of  the  defendant  Peckham  on  the  date 
of  his  arrest.  A.  It  was,  sir. 

Q.  Where  was  that  recovered?  A.  From  the  desk  of  Dr. 
Peckham. 

Q.  Now,  where  was  the  defendant’s  office  at  the 

747  time  that  you  went  in  there?  A.  It  is  located  in  the 
basement  of  the  premises  640  Princeton  Place.,  and 

the  office  is  in  the  rear,  or  towards  the  rear,  in  the  back  of 
the  basement. 

Mr.  McLaughlin:  Can  I  show'  this  Government  Exhibit 
No.  4  to  the  jury  at  this  time,  your  Honor? 

The  Court :  Yes,  indeed. 

(Whereupon  Government  Exhibit  No.  4  was  exhibited 
to  the  jury.) 


By  Mr.  McLaughlin : 

Q.  At  the  time  that  you  entered  the  defendant’s  house, 
you  had  a  search  warrant  with  you,  did  you  not  ?  A.  I  did, 
sir. 

Q.  In  addition  to  that,  you  also  knew  that  there  was  an 
arrest  warrant  out  for  the  defendant;  is  that  right?  A. 
Yes,  sir. 

Q.  After  the  defendant  was  arrested  by  you  and  the 
property  recovered,  did  you  have  any  conversation  with 
the  defendant  at  Police  Headquarters  in  reference  to  Gov¬ 
ernment  Exhibit  No.  4? 

Mr.  Offutt :  I  object. 

Mr.  McLaughlin:  Which  is  the  card  with  the  name  of 
Mary  Ott  on  it. 

Mr.  Offutt :  I  object. 

*.##**«#### 

7”)0  By  Mr.  McLaughlin : 

Q.  Do  you  know  what  Government  Exhibit  No.  4  is? 
A.  It  is  the  card  with  the  name  Mary  Ott  on  it. 

Q.  Then  you  do  know?  A.  Yes,  sir. 

Q.  What  did  you  say  to  the  defendant,  Henry  L.  Peckham, 
and  what  did  he  say  to  you,  using  the  exact  language  as 
near  as  you  possibly  can,  in  reference  to  Government  Ex¬ 
hibit  No.  4,  which  is  the  card  with  the  name  of  Mary  Ott 
on  it?  A.  lie  was  asked  by  Detective  Waters  if  he  knew 
Mary  Ott,  or  if  he  had  ever  had  her  as  a  patient  in  his 
office. 

Q.  All  right,  and  what  did  he  respond  to  that?  A. 
7r>l  No  answer. 

Q.  What?  A.  No  answer. 

Q.  You  mean  he  stood  mute?  A.  He  just  said,  “No  an¬ 
swer.  ’  ’ 

Q.  And  during  the  time  that  he  was  questioned,  was  he 
shown  this  card  ?  A.  Not  by  me ;  no,  sir. 

Mr.  Offutt:  If  your  Honor  please,  may  the  jury  be  in¬ 
structed  at  this  time  he  was  not  required  to  answer  any¬ 
thing  at  that  time? 

o 


Mr.  McLaughlin :  Oh,  no,  that  is  not  the  law  in  this  juris¬ 
diction.  I 

The  Court :  I  will  not  instruct  the  jury  piecemeal,  i 

Mr.  Offutt :  He  is  required  to  answer?  No  such  law  here. 

The  Court :  I  will  not  instruct  the  jury  piecemeal. 

By  Mr.  McLaughlin : 

Q.  Just  show  us,  if  you  will,  how  Government  Exhibit  No. 
4,  the  card  with  the  name  of  Mary  Ott  on  it,  was  foqnd  by 
you  at  the  time  of  the  defendant’s  arrest.  A.  Detective 
Waters  took  this  book  from  the  desk  and  fingered  it  like  that 
(indicating),  and  found  a  card  inside  the  book.  What  page 
or  location  in  the  book,  1  don ’t  know,  other  than  it  was  inside 
the  book.  j 

Q.  Now,  this  other  file  that  was  on  the  desk,  how 
752  manv  cards  would  vou  say  were  in  that  file?  A.  I 
would  have  to  guess,  and  I  would  say  approximately 
three  to  five  hundred.  i 

#  *  #  *  #  *  *  #  #!# 

759  By  Mr.  McLaughlin : 

i 

Q.  I  believe  the  last  question  I  asked  you  yesterday, 
Mr.  Sullivan,  was  that  after  the  defendant  Peckham  was 
arrested,  whether  or  not  you  talked  to  him  at  Police  Head¬ 
quarters.  A.  Yes,  sir.  i 

Mr.  Offutt:  If  your  Honor  please,  I  thought  that  ques¬ 
tion  was  asked  yesterday. 

The  Court:  It  was.  That’s  just  what  Mr.  McLaughlin 
said. 


By  Mr.  McLaughlin : 


Q.  And  that  talk  that  you  had  with  the  defendant,  was 
it  in  regard  to  an  abortion  upon  one  Mary  Ott?  A.  That 
is  correct. 

760  Mr.  Offutt :  I  object. 

The  Court :  Objection  overruled. 
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By  Mr.  McLaughlin : 

Q.  What  did  you  say  to  the  defendant  and  what  was  said 
by  the  defendant  to  you,  if  anything,  in  regard  to  the  charge 
of  abortion  on  Mary  Ott? 

Mr.  Offutt:  May  I  object  to  that,  and  to  that  whole  line, 
without  standing  up  each  time? 

The  Court :  You  may.  Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  Go  ahead.  A.  He  was  questioned  as  to  whether  he 
knew  Mary  Ott,  Mrs.  Marv  Ott,  or  whether  he  had  had  her 
for  a  patient,  or  whether  he  had  ever  performed  an  abortion 
in  her,  and  his  answer  was,  “No  answer;”  and  “No  state¬ 
ment.” 

Mr.  McLaughlin :  That  is  all. 

####*#*### 

763  The  Court :  Proceed.  I  am  going  to  repeat  again  what 
I  said  a  number  of  times :  An  offer  of  proof  is  appro¬ 
priate  in  connection  with  the  direct  examination  of  your 
own  witness.  It  is  not  appropriate  in  connection  with  cross- 
examination,  because  cross-examining  counsel  cannot  fore¬ 
cast  what  the  answer  of  the  witness  might  be. 

You  may  proceed. 

*#•##**#•# 

779  Q.  And  it  was  right  there  on  top  of  his  desk,  in 
open  sight  ? 

The  Court :  You  have  been  over  that. 

By  Mr.  Offutt: 

Q.  Was  it  in  the  open  ? 

The  Court :  I  am  going  to  exclude  the  question. 

By  Mr.  Offutt: 

Q.  Was  the  book  covered? 

T  don’t  think  I  asked  that,  your  Honor.  Can  he  answer 
that? 
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The  Court :  Yes. 

The  Witness:  The  book  was  lying  on  the  desk  in  plain 
view,  Mr.  Offutt. 

By  Mr.  Offutt :  i 

Q.  Now,  then,  when  you  asked  the  doctor  if  Mary  Ott  was 
a  patient,  didn’t  you  know  that  there  is  a  matter  of  privi¬ 
lege  between  patient  and  doctor?  j 

Mr.  McLaughlin :  1  object  to  this,  your  Honor. 

*###****#;* 

790 

Emmitt  R.  Waters 

i 

was  called  as  a  witness  by  the  United  States  and;  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  McLaughlin : 

Q.  Officer,  your  full  name  is  what? 

*  *  *  *  *  *  *  • 

792  By  Mr.  McLaughlin : 

Q.  What  is  your  name?  A.  Emmitt  R.  Waters. 

Q.  And  you  are  a  member  of  the  Metropolitan  Police 
Department?  A.  Iam. 

Q.  And  during  the  month  of  February,  1952,  what  de¬ 
tail  were  you  attached  to?  A.  The  Homicide  Squad.  ; 

Q.  The  Homicide  Squad?  A.  Yes,  sir. 

Q.  Did  there  come  a  time  during  the  month  of  February 
when  you  and  Officer  Sullivan  and  Rudbeck  went  to  the 
home  of  the  defendant  Peckham?  A.  There  did. 

Q.  Can  you  recall  the  approximate  time?  A.  February  26, 
1952.  | 

Q.  Did  you  enter  the  defendant  Peckham ’s  house?  A.  We 
did. 

Q.  And  did  you  make  certain  searches  in  that 

793  house?  A.  We  did. 
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Q.  I  will  show  you  Government’s  Exhibit  4  and  ask 
you  whether  or  not  you  identify  that.  A.  Yes,  sir. 

Q.  And  you  identify  Government’s  Exhibit  4  as  what? 
A.  As  a  record  card  that  was  removed  from  a  book  on  the 
desk  in  the  basement  office  of  Dr.  Peckham’s  home. 

Q.  I  will  show  you  this  book,  and  is  that  the  book,  or  a 
book  similar  to  that,  that  the  card  was  recovered  in?  A.  It  is 
a  similar  looking  book,  and  the  same  title. 

Q.  How  did  you  discover  Government’s  Exhibit  4  in  that 
book?  A.  By  leafing  through  the  pages. 

Q.  Show  us  how  you  did  it,  please ;  just  put  the  card  in 
there. 

(The  witness  demonstrated.) 

Q.  This  card  that  you  identify  as  Government’s  Exhibit 
4,  and  recovered  by  you  in  the  book,  that  card  has  the  name 
of  Mary  Ott  on  it,  has  it  not?  A.  Yes,  sir. 

Q.  Did  there  come  a  time  when  you  had  any  conversa¬ 
tion  or  talk  with  defendant  Peckham  with  regard  to  Gov¬ 
ernment’s  Exhibit  4,  the  particular  card  with  the  name  of 
Mary  Ott?  A.  There  did. 

794  Q.  Where  was  that?  A.  That  was  in  the  office  of 
the  Homicide  Squad,  the  same  evening,  around  8:45 

p.  m. 

Q.  And  had  the  defendant  at  that  time  been  charged  with 
an  abortion  upon  one  Mary  Ott?  A.  He  had. 

Q.  What  conversation,  if  any,  did  you  have  with  the  de¬ 
fendant  Peckham  in  regard  to  Government’s  Exhibit  4,  with 
the  name  of  Mary  Ott?  What  did  you  do  with  the  card,  if 
anything,  in  the  conversation?  A.  I  showed  him  the  card 
and  asked  him  if  he  could  identify  that.  His  reply  was, 
“No  answer,”  or  “No  statement,”  I  don’t  recall  which. 

Q.  Was  anything  else  said,  questions  asked?  A.  They 
were. 

Q.  What  were  they?  A.  He  was  further  asked  if  he  knew 
Mary  Ott,  and  his  reply  was  the  same ;  either  “No  answer,” 
or  “No  statement.” 


He  was  asked  if  he  wanted  to  make  a  statement  concern¬ 
ing  a  case  that  he  had  been  charged  with,  and  he  declined. 

Q.  And  the  case  he  had  been  charged  with  was^ —  A. 
Criminal  abortion  on  Mary  Ott. 

Mr.  McLaughlin :  I  believe  that  is  all. 

*  #  *  *  *  *  *  •  •  i  • 

800  Q.  By  the  way,  at  the  time  that  you  took  it,  didn ’t 
you  look  inside  to  see  if  there  were  any  carrots  in  the 
mixer,  the  remnants  of  carrots? 

The  Court:  I  am  going  to  exclude  that  as  not  proper 
cross-examination. 

AT r.  OfFutt :  All  right. 

The  Court:  It  is  all  irrelevant  and  not  in  the  scope  of 
the  direct  examination. 

By  Mr.  OfFutt: 

Q.  Has  anything  been  removed  from  this  grinding  part 
here  (indicating)  ? 

The  Court :  1  am  going  to  exclude  that. 

Mr.  McLaughlin:  He  offered  to  tell  him  why  we  took  it, 
but  he  didn ’t  want  it. 

Mr.  OfFutt:  Your  Honor  ruled  on  that.  I  thought  your 

#  *  #  *  *  *  #  *  *  # 

806  go  upstairs  and  shave,  he  wanted  to  shave?  A.  Not 

i 

that  I  heard ;  no. 

Q.  Well,  do  you  deny  that  he  was  told — 

I  believe  I  have  asked  that  question,  your  Honor,  did  he 
deny  he  was  told  he  could  not  leave  the  basement. 

The  Court:  Yes,  you  have  been  over  that  several  times. 

i 

*  *  *  #  *  *  *  *  •  • 

i 

809  Q.  Was  the  defendant,  Dr.  Peckham,  ever  advised 
he  could  consult  counsel  if  he  wished  to? 

The  Court :  1  think  that  is  immaterial. 
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S19  Mr.  Offutt:  Yes,  sir. 

Now,  in  respect  to  the  witness  Ott,  your  Honor  said 
something  about  the  hospital  records,  and  I  don’t 
820  know  whether  your  Honor  ever  ruled  on  it  or  not. 

You  said  I  could  ask  her  certain  questions  later,  when 
you  passed  upon  the  question  of  whether  I  was  permitted 
to  use  those  records. 

The  Court :  Yes,  and  you  will  not  be. 
***#**###* 

841  Mr.  McLaughlin:  Your  Honor,  I  am  going  to  ob¬ 
ject  to  any  further  questioning  of  this  witness. 

The  Court  was  asked  to  bring  back  this  witness  with  the 
specific  purpose  of  showing  that  he  had  lied  about  making 
telephone  calls.  That  was  the  purpose  in  bringing  him  back. 

The  Court :  Yes,  it  was. 

Mr.  McLaughlin :  Absolutely. 

The  Court:  That  was  the  representation,  on  the  basis  of 
which  the  Court  allowed  this  witness  to  be  recalled  for 
further  cross-examination. 

Mr.  McLaughlin :  That  is  right. 

So  I  object  to  any  further  cross-examination  of  him,  on 
any  other  thing  except  what  he  was  brought  back  for. 

The  Court :  I  will  sustain  the  objection,  because  that  was 
the  purpose  why  the  witness  was  called  back  to  the  stand. 

Mr.  Offutt:  I  am  sorry',  your  Honor;  I  missed  that  last 
part,  your  Honor.  I  am  trying  to  comply — 

The  Court:  I  am  sustaining  Mr.  McLaughlin’s  objection. 
You  may  proceed  within  the  limits  of  my  ruling. 

842  Mr.  Offutt:  I  am  trying  to  comply — 

The  Court:  Well,  I  will  repeat,  if  you  were  not  lis¬ 
tening  to  what  the  Court  said. 

I  said  that  I  would  sustain — 

Mr.  Offutt:  May  we  come  to  the  bench  and  get  this 
straightened  out,  rather  than  discuss  the  matter  in  the 
Court? 

Mr.  McLaughlin :  Straighten  it  out  right  here. 
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The  Court:  Just  a  moment.  Don’t  address  the  Court  in 
that  manner.  i 

Mr.  Offutt :  I  am  not —  | 

The  Court:  What  do  you  mean  by  saying  to  the  Court 
“Let’s  get  this  straight?” 

Mr.  Offutt :  I  do  not  think  I  said  that. 

I 

The  Court :  Yes,  you  did. 

Mr.  Offutt :  May  I  have  it  read? 

The  Court :  No,  you  may  not. 

#  *  *  *  *  #  #  *  •  j  • 

856  Opening  Statement  on  Behalf  of  Defendant, 

By  j 

Mr.  Dorsey  K.  Offutt  j 

Mr.  Offutt:  May  it  please  your  Honor,  and  ladies  and 
gentlemen  of  the  jury,  on  behalf  of  the  Defendant,  Dr.  Henry 
L.  Peckham,  Jr.,  we  will  show  that  Dr.  Peckham  has  been 
engaged  in  practice  here  for  some  twelve  or  fourteen  years. 
He  has  lived  at  640  Princeton  Place,  Northwest,  for  almost 
all  of  his  life,  with  his  father  and  mother  and  brothers  and 
sisters,  and  then  when  he  graduated  from  law  school — medi¬ 
cal  school — he  went  into  internship  first  at  Emergency  Hos¬ 
pital,  then  Garfield  Hospital,  and  then  he  went  to  work  for 
a  doctor  here,  Dr.  H.  A.  Wood,  and  then  I  believe  the  evi¬ 
dence  will  show  that  he  went  into  the  Public  Health  Service ; 
coming  back  then,  he  went  to  work  for  a  Dr.  J.  Chester 
Brady,  associated  with  him,  and  then  a  Dr.  Hottel,  out  on 
Monroe  Street,  Northeast,  and  then  in  due  time  he  took  over 
the  practice  of  Dr.  H.  A.  Butts,  at  422  A  Street,  Southeast, 
Washington.  This  practice  had  been  established  some  forty 
years,  and  he  has  continued  that  practice  up  until  sometime 
in  1951,  when  he  had  to  close  up  that  office  in  South- 

857  east  Washington  and  move  up  to  his  home,  because 
he  had  received  an  injury  to  his  back,  what  they  call 

a  disc,  an  intervertebral  disc  injury,  and  he  had  done  that 
over  in  a  boat  club  where  he  belonged,  in  the  Washington 
Boat  Club,  and  he  was  suffering  from  that  back  injury  some 
time  in  May  of  1951. 
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He  had  arranged  to  go  to  the  hospital  and  be  operated  on 
by  Dr.  — 

*##*###•*# 

858  Mr.  OfFutt:  We  wall  show  you  that  Dr.  Peckham 
did  not  perform  any  abortion,  although  the  defend¬ 
ant  is  not  required  to  prove  anything. 

We  will  show  you  that  this  witness,  Mary  Lee  Ott,  is  not 
to  be  believed  on  anything,  not  even  the  time  of  day. 

We  will  show  you  that  Mary  Lee  Ott  never  saw  this 
doctor  on  Monday,  May  7,  1951,  at  his  office,  because 

859  on  that  day  and  the  day  before,  May  6,  1951,  Dr. 
Peckham  was  in — I  said  Doctors  Hospital,  but  I 

think  it  is  George  Washington  Hospital.  He  had  been  oper¬ 
ated  on  for  this  disc  injury,  a  surgical  operation,  and  he 
remained  in  that  hospital  until  the  15th,  and  we  will  show 
you  that  the  week  before  he  was  walking  around  in  a  bent 
position  and  could  hardly  move,  because  of  this  back,  and 
had  been  forced  to  give  up  his  practice  over  in  Southeast 
and  come  into  his  own  home,  and  was  taking  no  patients. 

Now,  we  will  show  you  that  they  never — Mrs.  Mary  Lee 
Ott,  or  whatever  name  she  was  using,  and  Mr.  George  Aaron 
Christenson,  or  whatever  name  he  was  using — was  not  in 
his  office  together  at  anv  time  and  never  made  anv  arrange- 
ments  for  any  abortion  with  him,  and  he  never  made  any 
abortion  or  attempted  to  perform  any  abortion  on  Mary 
Lee  Ott. 

Now,  we  will  show  you  that  when  she  said  that  she  saw 
him  on  Monday,  May  7,  1951,  she  was  lying  about  it. 

I  am  going  to  show  you  why,  and  I  wall  come  to  that  in 
a  moment. 

We  will  show  you  further  that  the  true  facts  are  that  on 
Januarv  9, 1952 — we  will  show  vou  the  onlv  wav  the  defend- 
ant  knows  that  is  because  his  record  shows — this  card,  I 
have  identified  it,  and  that  is  defendant’s — am  I  speaking 
too  low,  your  Honor?  I  don’t  mean  to  do  so.  That 
S60  the  defendant’s  card  and  record  shows  that  on  Janu- 
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ary  9,  1952,  this  lady,  Mrs.  Mary  Lee  Ott,  came  to 
his  office,  because  of  some  uncertain  pain  she  had  in  the 
lower  right  abdominal  area,  and  back  sensitivity,  over  a 
recent  scar  left  and  caused  by  an  operation  which  had  been 
performed  because  of  a  kidney  condition  or  a  bladder  con¬ 
dition,  called  a  kidney  operation — referred  to  as  that. 

I  will  show  you  at  that  time  that  the  doctor  saw  her  and 
she  called  his  attention  to  the  fact,  when  he  did  not  recognize 
her,  that  she  had  been  there  before,  and  that  he  had  treated 
her  for  some  condition  back  sometime  previous  to  that  time. 
He  did  not  even  remember  the  girl. 

Now,  we  wall  show  you  further  that  when  she  came  at 
that  time  he  told  her — oh,  further,  the  evidence  will  show 
that  at  the  time  she  came,  January  9,  1952,  Mary  Lee  Ott 
told  him,  when  he  had  seen  her  this  time,  when  he  had  told 
her  about  if  she  didn’t  have  the  condition  which  she  was  suf¬ 
fering  from  then  to  clear  up,  she  might  have  to  undergo  an 
operation,  and  she  told  him  that  in  fact  he  had  predicted 
right,  it  did  not  clear  up,  and  that  is  the  reason  she  had  not 
seen  him,  because  she  had  veteran’s  rights  and  had  gone  to 
Mt.  Alto  Hospital  and  had  this  kidney  operation. 

Now,  we  will  show  you  that  after  Mary  Lee  Ott  had  seen 
him — Mrs.  Ott — on  the  9th  of  January,  he  recom- 
S61  mended  some  treatment  for  her  and  told  her  if  she 
had  any  further  trouble  to  come  back  and  see  him. 

»  He  never  saw  that  woman  after  that. 

We  will  show  you  that  the  things  she  has  testified  to  on 
this  stand  are  misrepresentations  and  falsehoods,  just  like 
she  has  perpetrated  on  other  people,  by  her  own  testimony, 
onlv  more  dastardly.  ! 

We  will  show  you  that  the  first  time  that  Dr.  Peckbam 
ever  heard  about  this  alleged  abortion,  or  these  alleged 
abortions — the  one  charged  that  is  said  to  have  occurred 
on  May  2, 1951,  and  the  one  that  was  said  to  have  occurred 
on  January  18, 1952,  taking  up  the  last  one  first — was  after, 
on  and  after  February  26,  1952. 

We  will  show  you  that  what  happened  was  this: 
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We  will  show  you,  and  I  feel  that  the  evidence  will  dis¬ 
close  it,  that  he  was  in  his  office  on  that  day  preparing  to 
clean  up  some  instruments  or  something  he  had  there,  like 
we  will  do  once  in  a  while — a  mechanic  cleans  his  tools — had 
the  things  stretched  out,  cleaning  up  his  office,  and  putting 
things  in  order,  and  he  had  a  book — this  book  here — laying 
on  his  desk. 

The  evidence  will  show  that  he  had  looked  in  this  book 
and  we  will  show  you  that  the  book  which  he  had  on  his  desk, 
this  Symptom  Diagnoses,  is  one  of  the  great  diag- 

862  nosis  books,  by  Dr.  Barton  and  Dr.  Yater.  They  have 
a  clinic  over  here  at  Georgetown  University.  A  re¬ 
nowned  clinic.  It  is  a  book  generally  used  by  medical  men 
for  diagnoses,  symptom  diagnoses. 

We  will  show  you  the  book  is  such  a  type  of  book  you  look 
for  the  symptoms  the  patient  has,  and  then  you  diagnose 
the  condition  the  patient  is  ailing  from,  so  that  you  can 
treat  them  for  it. 

I  am  going  to  show  you  that  sometime  prior  to  that  time, 
around  January  9  or  10,  somewhere  in  that  area,  he  had 
been  looking  for  some  answer  to  these  symptoms  which  he 
had  in  a  case  that  he  was  in  at  that  time,  and  in  some  way 
this  card  had  gotten  into  the  book. 

Well,  he  didn’t  know  it,  so  we — just  like  many  people 
have  something  marked  in  a  book,  the  book  closes,  and  as 
you  saw  here  on  the  stand,  it  slips  into  the  book  and  you 
don ’t  know  where  it  is. 

Now,  on  the  26th,  when  he  was  there,  a  ring  at  the  bell 
comes,  he  answers  the  door,  and  here  are  these  three  men. 
Of  course  they  come  right  on  in  and  tell  him,  “We  got  a 
warrant,”  and  he  of  course  stops  them  and  wants  to  know 
what  is  going  on,  and  they  give  him  this  warrant,  and  we 
will  show  you  that  attached  to  the  warrant,  instead  of  being 
an  exact  copy  of  what  is  in  the  record,  the  most — 

863  Mr.  McLaughlin  (Interposing) :  I  do  not  see  the 
materiality  of  this,  your  Honor.  I  object  to  it. 

Mr.  Offutt:  Well,  now, — 
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The  Court :  Objection  sustained. 

Mr.  Offutt:  "We  will  show  you  that  the  detective  who 
testified  that  they  gave  him  these  things,  were  not  what 
he  said  they  gave  him. 

Then  wtc  will  show  you  that  one  of  the  detectives  stayed 
upstairs — Waters — and  the  other  two  took  the  doctof  and 
made  him  go  downstairs.  ! 

We  will  show  you  that  when  they  advised  him  that  they 
were  there  because  of  an  alleged  crime  that  he  was  supposed 
to  have  done,  he  asked  them  if  he  could  call  a  lawyer*  and 
he  wanted  to  call  his  friend  and  neighbor  of  many  years,  who 
lived  back  a  door  or  so  from  him — 

Mr.  McLaughlin :  Now  he  is  testifying,  your  Honor. 

The  Court :  This  is  irrelevant. 

Mr.  Offutt :  All  right. 

Anyway,  he  wanted  to  call  Mr.  Offutt. 

They  refused  to  let  him  do  it. 

The  Court :  I  said  this  is  irrelevant. 

Mr.  McLaughlin :  It  is  immaterial,  your  Honor. 

The  Court :  I  said  this  is  irrelevant.  j 

Mr.  Offutt :  All  right. 

S64  We  will  show  you  that  when  they  were  down  there, 
they  started  searching  around  for  things,  picking  up 
things,  and  he  remonstrated  with  them  for  doing  it. 

And  then  his  brother  came  in,  and  when  he  came  down, 
this  other  detective  came  down  with  him,  Mr.  Waters. 

And  w'e  will  show  you  that  Mr.  Waters  and  the  other 
detectives  made  his  brother  sit  down. 

The  Court:  I  told  you  this  was  immaterial. 

Mr.  McLaughlin :  That  is  immaterial,  your  Honor. 

The  Court :  I  am  going  to  exclude  all  that.  It  is  not  mate¬ 
rial  to  this  case. 


Mr.  Offutt :  All  right. 

Well,  can  I  tell  the  conditions  under  which  he  was 
rested? 


The  Court:  I  said  to  you — I  ruled  this  morning  that  in 
view  of  the  fact  that  the  defendant  made  no  statement  to  the 
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officers,  it  is  immaterial  what  happened  at  the  time  of  the 
arrest. 

Mr.  Offutt:  Yes. 

The  Court:  It  would  be  if  he  had  made  a  statement.  You 
would  have  a  right  then  to  show  the  circumstances  sur¬ 
rounding  the  statement,  but  in  view  of  the  fact  that  he  made 
no  statement,  it  is  immaterial  what  happened  at  the  time 
of  the  arrest. 

865  Mr.  Offutt :  We  will  show  you,  anyway,  that  they 
placed  him  under  arrest  and  took  him  down  to  the 

precinct,  at  Headquarters,  and  that  in  due  time  he  w-as 
enabled  to  contact  me  as  his  attorney. 

We  will  show  you  that  at  the  time  he  was  arrested  he 
stood  on  his  constitutional  rights,  which  he  had  a  right  to 
do,  and  refused  to  answer  anything. 

We  will  show  you  that  he  never  saw  this  woman  from 
January  9  on,  until  the  time  of  this  Court  proceeding. 

We  will  show  you  further  that  this  lady,  Mrs.  Mary  Lee 
Ott,  was  in  touch  with  the  District  Attorney,  our  Assistant 
District  Attorney,  Mr.  McLaughlin,  and  discussed  this  case 
with  him  many  times ;  that  she  did  it  through  intermediaries, 
by  having  someone  else  tell  her  what  he,  Mr.  McLaughlin, 
wanted  done,  or  conveyed  to  Mr.  McLaughlin  what  she 
would  say,  from  time  to  time — messages. 

We  will  show  you  that  when  she  was  living  with  Mr. 
Christenson,  at  3935  Georgia  Avenue,  Northwest — 
********** 

866  Mr.  Offutt:  I  don’t  want  to  say  something  that  is 
contrarv  to  vour  Honor’s  ruling. 

T  want  to  say  that  I  can  prove — and  I  can  proffer  it, 
if  it  is  permitted,  your  Honor, — that  when  she  was  living 
at  3935  Georgia  Avenue,  Northwest,  with  Mr.  Christenson, 
he  was  away,  in  June,  and  he  went  to  Chicago,  and  in  com¬ 
ing  back  he  was  picked  up  in  Baltimore  and  arrested — well, 
anvwav,  he  didn’t  come  back. 

Now,  when  he  did  not  come  back — I  wanted  to  say,  because 
I  can  show  it  by  records,  your  Honor,  now,  if  it  is  ad- 
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missible,  that  he  was  arrested,  he  was  charged  with  false 
pretenses,  pleaded  guilty,  and  placed  on  probation,  and 
then — 

The  Court:  No,  that  is  not  admissible,  and  you  should 
knowr  it. 

Mr.  McLaughlin :  No. 

Mr.  Offutt :  Let  me  explain  it.  Anyway,  can  I  say  this — 
the  point  is  this:  I  want  to  show  that  he  did  not  come 
back.  She  heard  he  could  not  come  back  right  away,  and 
she  began  living  with  a  man  named  William  E.  Jones  at  that 
address,  and  then  he  came  back  and  met  William  E.  Jones, 
while  they  were  living  together,  and  they  had  an  argument. 

The  Court :  No,  that  is  not  admissible.  It  is  immaterial. 

Mr.  McLaughlin:  Her  morals  are  not  in  question,’ your 
Honor.  I 

867  The  Court :  I  will  exclude  that. 

Mr.  Offutt:  The  purpose  is — I  was  going  to  jshow 
that  is  the  motive.  They  had  a  fuss,  and  he  was  over  iii  jail, 
and  she  became  pregnant  by  Jones,  and  he  notified  the 
police,  and  that  is  when  he  went — they  went  to  Mt.  Alto 
Hospital  because  of  his  talk  with  the  police  about  Jones 
and  about  his  wife.  j 

The  Court :  On  that  ground  I  am  going  to  disallow  it.  j 

Mr.  McLaughlin :  Absolutely.  I  object  to  it. 

Mr.  Offutt :  All  right. 

(Counsel  returned  to  the  trial  table.) 

Mr.  Offutt:  We  will  show  you  by  the  evidence  and  Mr. 
and  Mrs.  Ott  moved  from  that  address  over  to  3009  Q  Street, 
and  when  she  went  over  there,  we  will  show  you  that  she 
went  over  there  and  lived  as  husband  and  wife  with  Wil¬ 
liam  E.  Jones,  under  the  name  of  W.  V.  Ott. 

Mr.  McLaughlin:  I  will  object  to  that,  your  Honor.  Your 
Honor  ruled  on  that. 

The  Court :  T  ruled  from  the  bench  that  I  am  going  to  dis¬ 
allow  that. 

That  has  nothing  to  do  with  the  issues  of  this  action,  and 
let’s  proceed. 


The  mere  fact  that  a  witness  is  called  to  the  witness  stand 
and  is  not  a  party  to  the  proceeding,  does  not  allow  her 
whole  reputation  to  be  smirched,  or  her  whole  life  laid 
868  bare. 

Mr.  McLaughlin:  It  is  not  a  question  of  a  moral 
issue,  your  Honor. 

The  Court :  This  is  all  irrelevant. 

Mr.  McLaughlin :  Absolutely. 

Mr.  Offutt:  That  is  not  the  purpose  of  it,  your  Honor. 
There  was  something  else  I  was  going  to  show  that  devel¬ 
oped  that. 

Mr.  McLaughlin:  You  ruled  on  that  at  the  bench,  your 
Honor,  1  thought. 

The  Court :  I  am  going  to  exclude  that. 

Mr.  Offutt:  T  did  not  understand  that  was  your  ruling 
at  the  bench,  your  Honor. 

T  want  to  show  you  from  the  evidence  that  when  William 
E.  —  that  when  Mrs.  Ott  was  living  at  that  address,  that  she 
arranged  with  Mr.  Jones  to  go  to  the  hotel — I  have  forgot¬ 
ten  now  which  hotel  it  was,  but  the  evidence  is  here  show¬ 
ing  which  hotel  she  went  to,  and  was  later  joined  by  Mr. 
Jones — I  believe  it  was  the  Raleigh,  but  we  will  show  by  the 
evidence  one  of  those  hotels,  either  the  Raleigh  or  the  Har¬ 
rington — but  1  believe  it  will  show  it  was  the  Raleigh. 

We  will  show  you  that  she  went  there  after  arranging 
with  Mr.  Jones  to  go  there,  and  to  attempt  to  have  an  abor¬ 
tion  performed  on  herself,  either  by  herself  or  by  Mr. 

Jones,  or  with  both  of  them  conspiring  and  combining 
860  and  confederating  together. 

We  will  show  you  that  something  took  place.  Where 
it  was — something  took  place,  and  they  had  trouble. 

So  then  she,  Mrs.  Ott,  called  up  her  friend,  Dr.  Paul 
Bender,  at  Mt.  Alto  Hospital,  and  what  they  said  we  cannot 
prove  that,  but  what  we  will  show  is  that  then,  instead  of 
Dr.  Bender  arranging  to  get  her  in  the  hospital,  she  then 
goes  out  to  the  hospital  herself  or  called  in  some  way  and 
went  into  the  hospital  without  any  connection  with  Dr. 
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Bender,  and  went  into  the  hospital  by  Mr.  Jones  carrying 
her  out  there,  leaving  her  right  at  the  entrance,  just  inside 
the  emergency  entrance,  not  making  his  identity  known,  and 
she  not  making  her  identity  known,  and  he  leaving  her  and 
not  contacting  her  in  any  way. 

And  then  we  will  show  you  that  •when  she  went  into  that 
hospital,  she  made  no  statement  to  anybody  about  any  effort 
to  induce  an  abortion,  because  she  was  trying  to  defend 
and  keep  out  of  trouble  Mr.  Jones. 

In  the  meantime,  we  will  show  you  by  the  evidence  that 
Christenson  was  over  in  jail,  and  he  learned  about  Mrs.  Ott 
being  out  in  a  hospital,  and  he  learned  about  Mrs.  Ott  and 
Mr.  Jones  living  together  as  man  and  wife. 

Now,  he  (lidn ’t  like  that. 

*  ♦  #  *  *  #  *  *  •  ;  * 

I 

870  I  will  show  you  that  while  Mrs.  Ott  was  ip  the 
hospital,  they  interrogated  her. 

She  said  as  to  whether  or  not  there  had  been  any  attempt 
to  do  anything  to  bring  about  an  abortion,  and  she  denied 
it  right  away  when  she  first  went  in,  except  to  admit  that 
she  tried  to  do  something  to  herself  to  bring  about  an  abor¬ 
tion.  And  one  other  thing  she  told  them  was  that  she  tried 
to  do  it  by  the  use  of  quinine,  castor  oil,  and  hot  batbs,  to 
try  to  cause  an  abortion  on  herself. 

We  will  show  you  that  she  got  the  information  of  how 
to  do  this  from  Mr.  Jones,  a  pharmacist  mate  in  connection 
with  the  dispensary — we  will  show  you  he  is  connected  with 
the  dispensary  down  at  Quantico,  and  had  access  to  the  phar¬ 
macy  and  hospital  things  down  there. 

We  will  show  you  that  she  made  other  efforts  to  qause 
the  abortion  on  herself. 

Now,  we  will  show  you  further,  with  the  evidence  wTe  will 
introduce,  that  after  Dr.  Peckham  was  arrested— oh, 
S71  strike  that. 

We  will  show  you  that  this  lady,  Mrs.  Ott,  has  a 
tendency  to  abort  anyway,  without  any  known  reason,  what 
we  call  the  spontaneous  abortion. 
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We  will  show  you  that  when  she  had  the  living  child,  that 
before  that  living  child  was  born,  she  had  to  be  hospital¬ 
ized  and  make  some  efforts  to  prevent  a  miscarriage. 

The  Court :  Now,  I  am  going  to  exclude  that. 

Mr.  McLaughlin :  I  objection  to  it. 

The  Court :  I  told  you  that  I  would  exclude  all  those  mat¬ 
ters.  I  told  you  that  the  other  day. 

Mr.  Offutt:  Well,  I  thought  that  was  during  the  cross- 
examination. 

That  was  a  different  thing. 

The  Court:  Well,  the  same  will  apply  to  your  case. 

That  has  nothing  to  do  with  the  issues  of  this  proceeding. 

Mr.  Offutt :  All  right. 

The  Court :  There  is  only  one  issue  to  this  proceeding, 
namely,  did  the  defendant  commit  the  offenses  charged  in 
the  two  counts  of  the  indictment,  or  did  he  not. 

Now,  I  am  not  going  to  permit  you  to  bring  in  a  lot  of 
past  history. 

Mr.  Offutt:  I  am  going  to  show  you  that  the  condition 
which  they,  as  laymen,  Mrs.  Ott  said  because  she  had 
S72  missed  periods  and  she  knew  she  was  pregnant,  that 
she  is  not  experienced  and  cannot  say  that,  and  in 
medicine  it  is  a  known  fact — we  will  show  you  that  a  person 
can  miss  periods  and  still  not  be  pregnant.  That  that  is  not 
proof  of  pregnancy  alone. 

We  will  show  you  that  after  this  defendant  was  arrested, 
February  26,  and  before  this  case  came  to  trial,  that  this 
defendant  never  talked  to  the  witness  Mary  Lee  Ott,  as  she 
said,  on  the  day  before  this  case  went  to  trial,  and  asked  her 
if  she  would  let  him  pay  back  the  money. 

We  will  show  you  by  the  evidence  that  efforts  have  been 
made  to  blackmail  this  defendant. 

We  will  show  you  that  this  witness  Mary  Lee  Ott  is  not 
acting  in  good  faith  in  this  case  at  all. 

We  will  show  you  by  evidence,  by  testimony,  as  to  what 
she  said  as  to  the  conversation  had  by  me  and  her  on  Sun¬ 
day,  May  25,  we  will  show  you  by  evidence  that  what  she 
denied  took  place  did  take  place  as  to  her  statement. 
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We  will  show  yon  that  on  Sunday,  the  next  Sunday  after 
May  25,  when  she  made  the  telephone  call  to  my  home,  that 
that  telephone  call  was  made  deliberately,  knowing  that  I 
could  not  argue  this  case,  if  I  had  to  take  the  stand  in  this 
case,  and  that  telephone  call  was  made  with  the  knowledge 
of  the  District  Attorney’s  Office  and  the  prosecution  in 
this  case,  and  it  was  made  from  the  sex  squad  room  in 
873  Headquarters. 

*  *  #  #  #  #  *  *  #|* 

Mr.  Offutt:  Ladies  and  gentlemen  of  the  jury,  if  wre  show* 
you  these  facts  to  be  as  1  have  just  narrated  them  to  you, 
w’e  shall  expect  at  your  hands  a  speedy  acquittal  to  blear 
this  man  of  both  charges,  and  return  a  verdict  of  not  guilty 
in  his  behalf.  I 

#  *  *  *  *  *  *  *  *  * 

881 

Paul  M.  Graff,  Jr. 

I 

#  #  •  •*  #  #  #  #  #  # 

i 

SS7  By  Mr.  Offutt : 

Q.  Mr.  Graff,  did  you  on  Tuesday,  June  3,  1957 — 
last  week — make  a  telephone  call  from  the  District  Jail  to 
Adams  9317  pursuant  to  a  request  for  such  a  telephone 
call  to  be  made,  to  a  Mrs.  Mary  Ott?  A.  I  might  have. 
888  Q.  On  behalf  of  the  prisoner  George  A.  Christen¬ 
son  ?  A.  I  might  have.  I  have  made  such  calls.  I  can¬ 
not  recall  whether  T  made  one  on  that  date,  particularly. 

0.  Do  you  have  wdth  you  the  records  of  the  District  Jail 
of  George  A.  Christenson?  A.  I  do. 

0.  And  did  vou  get  those  record  from  Mr.  Bernot?  A. 
Yes,  I  did.  *  “  j 

Q.  Have  you  looked  at  those  records? 

The  Court:  You  tendered  those  records  in  evidence  be¬ 
fore. 

Mr.  Offutt :  Oh,  yes,  Your  Honor. 

The  Court:  And  I  think  I  excluded  them  as  immaterial. 
Mr.  Offutt :  Excluded  the  records  themselves? 

The  Court :  Yes. 

Mr.  Offutt :  That  is  right 


They  are  identification  No.  5. 

The  Court:  I  think  this  whole  line  of  inquiry  is  imma¬ 
terial. 

********** 

896  Q.  When  you  made  that  telephone  call,  after  re¬ 
ceiving  that  request  from  Mr.  Christenson,  did  you 

know  whether  or  not  the  trial  of  this  case  was  in  progress 
before  Ills  Honor,  Mr.  Justice  Holtzoff? 

The  Court:  Now,  objection  sustained. 
********** 

897  Q.  Where  is  that  in  this  message,  sir?  A.  It  is  not 
on  that  message. 

Q.  When  you  transmitted  the  message  to  Mrs.  Ott  on  the 
telephone,  what  time  of  the  day  or  evening  was  it? 

Do  you  need  this  to  refresh  your  recollection  (indi¬ 
cating)  ? 

A.  T  would  like  to  have  it,  yes. 

The  Court :  I  think  it  is  immaterial. 

Mr.  McLaughlin :  Yes,  Your  Honor. 

Mr.  Offutt :  All  right. 

S9S  By  Mr.  Offutt : 

Q.  Was  this  during  working  hours  or  after  working 
hours? 

The  Court :  That  is  immaterial.  I  will  exclude  it. 

By  Mr.  Offutt: 

Q.  Where  was  Mr.  Christenson  when  you  were  making 
this  telephone  call,  if  you  remember?  A.  He  was  probably 
in  the  office. 

Q.  With  respect  to  where  you  were  when  you  were  mak¬ 
ing  the  call,  where  was  he?  A.  Probably  sitting  close  by 
me,  three  or  four  feet  away. 

Q.  And  were  you  seated  at  a  desk  or  standing  up? 

Mr.  McLaughlin  :  If  Your  Honor  please — 

The  Court:  I  think  that  is  immaterial.  You  have  the  con¬ 
tents  of  the  conversation,  and  I  think  that  is  all. 

Mr.  McLaughlin :  I  am  going  to  object  to  any  questions  of 
this  witness  unless  he  testifies  to  something  that  will  im- 


peach  the  testimony  of  Christenson.  He  has  not  shown 
anything  yet,  and  therefore  I  object.  i 

The  Court :  I  think  your  point  is  well  taken,  Mr.  McLaugh¬ 
lin  I  am  excluding  this  as  immaterial. 

Mr.  Offutt:  May  I  ask  another  question,  if  Your  Honor 
please  ? 

The  Court :  Proceed,  please. 

*  *  •  *  •  #  #  *  *  I  * 

900  Q.  Now,  let  me  see  how  this  operated : 

Would  you  call  Mrs.  Ott  and  then  tell  her  what 
Mr.  Christenson  said?  Is  that  correct? 

The  Court:  Nowt,  I  am  going  to  exclude  that  as  repeti¬ 
tious. 

Mr.  McLaughlin :  Yes. 

The  Court :  That  is  repetitious.  i 

Let’s  make  some  progress. 

I 

*  *  *  *  #  #  *  *  «  j  * 

901  Q.  Well,  you  can  write  notes,  can’t  you,  sir?  A. 
Yes. 

The  Court:  Nowt,  just  a  moment.  I  am  going  to  exclude 
that  question.  Do  not  address  the  witness  that  way. 

Mr.  McLaughlin:  If  Your  Honor  please,  this  is  his  own 
witness. 

Mr.  Offutt:  I  still  have  a  right  to  ask  a  question,  Your 
Honor. 

The  Court:  Of  course,  this  witness  can  read  and  write. 
Don’t  ask  him  whether  he  can  write  notes. 

Mr.  Offutt:  Well,  I  mean,  there  was  no  disability  with 
your  hand  at  that  time?  That  is  what  I  meant. 

The  Court:  I  am  going  to  exclude  that  question,  top. 
Mr.  McLaughlin:  Your  Honor,  I  cannot  for  the  life  of 
me  understand  wThy  he  can  ask  these  questions  unless — 
The  Court :  I  am  going  to  excuse  the  witness  unless  you 
make  some  progress  with  him. 

Mr.  McLaughlin:  Unless  he  announces  surprise,  that  this 
witness  told  him  anything  different  at  another  time; 

The  Court:  You  called  this  witness  on  behalf  of  the:  de¬ 
fendant.  You  cannot  cross-examine  him. 


Mr.  Offutt :  I  never  talked  with  him. 

Mr.  McLaughlin :  If  you  never  talked  with  him,  I  do  not 
think  you  should  call  him. 

Mr.  Offutt:  I  object  to  what  Mr.  McLaughlin  is  saying. 

*****####* 

903  The  Court:  Apparently  what  Mr.  Offutt  is  en¬ 
deavoring  to  show  is  that  the  two  witnesses  compared 
notes  and  agreed  on  a  story.  Well,  he  has  a  right  to  try 
to  show  that,  if  he  can. 

#«•#*###** 

907  Q.  Can  you  tell  us  what  the  message  was  that  he 
has  requested  in  this  case?  A.  (Reading) :  “I  got  in 

touch  with  Nancy  and  she  will  not  be  coming  over  this 
week-end’  ’ — 

908  The  Court:  Suppose  you  limit  your  answer  only 
to  that  part  of  the  message,  if  any,  which  related  to 

this  case. 

The  Witness  (Continuing) :  What  is  the  word  from  Mr. 
McLaughlin?  Are  we  going  to  be  called  up  there  tomor¬ 
row  ?  ’  ’ 

Mr.  Offutt:  If  Your  Honor  please,  I  submit  the  first  part 
of  that — he  did  not  finish  the  sentence,  and  I  ask  for  that. 
Would  you  read  the  first  part? 

The  Court :  I  have  made  my  ruling. 

Mr.  Offutt :  Yes,  but  I  am  requesting  him — 

By  Mr.  Offutt : 

Q.  Did  you  read  the  whole  message,  sir? 

The  Court:  I  directed  the  witness  not  to  read  the  whole 
message. 

Mr.  Offutt :  All  right,  sir. 

The  Court:  But  to  read  only  that  part  of  it  which  re¬ 
lated  to  this  case. 

Mr.  Offutt :  All  right. 

The  Court:  And  the  witness  has  to  comply  with  that  di¬ 
rection. 
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By  Mr.  Offutt :  I 

Q.  Well,  in  that  message  was  there  a  request  in  the 
message  that  you  ask  that — that  Mr.  Christenson 

909  asked  that  Mrs.  Ott  come  over  alone  on  Saturday?  A. 
I  believe  the  Court  has  restricted  me  from  answering 

that  part. 

The  Court :  You  may  answer. 

Mr.  Offutt :  I  will  ask  the  question  now\ 

The  Witness:  It  was  the  suggestion  that  she  come  over 
Saturday. 

By  Mr.  Off utt :  j 

Q.  I  asked  you  wasn’t  there  a  request  that  she  come 
over — you  say  a  suggestion — that  she  come  over  alone? 
The  Court:  The  witness  has  answered  that  question. 
Mr.  Offutt :  Yes,  sir. 

The  Court :  Please  do  not  repeat  it. 

Mr.  Offutt :  All  right. 

By  Mr.  Offutt :  I 

Q.  As  a  result  of  that  call,  was  there  any  response  as  to 
whether  or  not  the  parties  would  call  or  contact  Mr.  Mc¬ 
Laughlin?  If  so,  what  was  it?  A.  (Reading):  “Will  call 
McLaughlin  at  4  o  ’clock.  ’  ’ 

Q.  Who  would  call  Mr.  McLaughlin  at  4  o’clock?  A.  The 
person  to  whom  the  call  was  directed,  presumably. 

Mr.  McLaughlin :  Who  was  the  call  directed  to? 

The  Witness :  Mrs.  Ott. 

The  Court :  I  do  not  see  the  materiality  of  this. 

•  *  •  #  *  *  #  *  •;* 

910  Mr.  Offutt:  Your  Honor,  I  was  limited  when  I  got 
to  that,  and  I  was  limited  to  one  time  after  the  trial 

started,  if  I  am  not  incorrect.  I  thought  Your  Honor  limited 
me  to  those  messages  after  the  trial  had  started,  and  I 
am  offering  it  to  show  the  getting  together  of  tfyese 

911  persons  by  contact. 


The  Court:  Witnesses  have  a  right  to  talk  to  each 
other  and  there  is  nothing  wrong  with  that. 

Mr.  Offutt :  That  is  right. 

The  Court :  In  fact,  they  often  do.  It  is  human  nature  for 
people  who  know  each  other  to  talk  about  matters  which 
they  are  both  interested  in. 

Mr.  Offutt:  If  Your  Honor  please,  I  submit  I  am  entitled 
to  show  this  to  the  jury  so  they  can  draw  their  conclusions 
about  the  testimony  and — 

The  Court:  There  is  nothing  from  which  the  jury  can 
draw  any  adverse  conclusions,  from  anything  that  you 
elicited. 

#****#*### 

916  Mr.  Offutt:  Specific  question,  Y"our  Honor,  is  this: 
Isn’t  there  one  dated  February  17  or  February  20, 

1 952,  with  this  message : 

“Please  allow  subject’s  wife  one  extra  visit  this  week — 
Wednesday  a.m. — to  discuss  matter  pending  before  D.A. 
Signed  by  P.M.G.?” 

The  Witness:  Yes,  you  were  talking  about  a  telephone 
request.  This  is  not  a  telephone  request.  It  has  nothing  to 
do  with  telephone  calls. 

By  Mr.  Offutt: 

Q.  That  is  a  written  request,  isn’t  it?  A.  No,  this  is  a 
written  order  from  me  to  the  mail  and  visit  office. 

Q.  And  is  that  in  the  handwriting  of —  A.  That  is  in  my 
own  handwriting. 

Q.  And  was  that  request  from  Mr.  Christenson? 

The  Court :  I  am  going  to  exclude  that  as  immate- 

917  rial. 

Mr.  Offutt:  All  right.  I  offer  that.  That  is  an  order 
allowing  a  visit.  May  I  offer  that  in  evidence,  Your  Honor, 
and  have  it  marked? 

Mr.  McLaughlin :  I  object  to  it,  Your  Honor. 
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931  The  Court :  What  records  ? 

Mr.  Offutt :  The  records  the  lady  has  here. 

The  Court :  If  she  wants  to  show  them  to  you,  yes. 

Mr.  Offutt :  Well — 

The  Court :  I  shall  not  compel  her  to  let  you  see  them. 

Mr.  Offutt :  1  wanted  to  put  whatever  was  in  the  record, 
in  the  record,  to  make  the  complete  record  here,  Your  Honor, 
after  the  exclusion  of  the  testimony. 

The  Court:  If  she  wants  to  shovr  you  the  records^  she 
may,  but  I  shall  not  compel  her  to  do  so. 

Mr.  Offutt:  May  I  have  an  identification  number  given  to 
them  ?  i 

The  Court:  I  told  you  that  I  do  not  know  whether  she 
wants  to  show  them  to  you.  If  she  does  not,  I  shall  not 
compel  her  to.  j 

Do  you  want  to  disclose  these  records  ? 

The  Witness:  There  is  nothing  new  there,  Your  Honor. 

The  Court:  Very  well.  You  may  show  the  xecords  to 
counsel. 

*••*••*##* 
William  Edward  Jones.  Jr. 


973  Mr.  McLaughlin:  Your  Honor,  I  think  it  is  very 
unfair  to  this  witness,  and  I  think  it  is  practically 

contempt  of  court,  if  he  says  to  this  witness,  “Did  I  ever 
talk  to  you  about  what  happened  up  in  that  room?”  Because, 
if  Your  Honor  will  recall,  in  his  opening  statement  he  said 
to  the  jury  that  he  was  going  to  tell  the  jury  that  Jones  par¬ 
ticipated  in  this  abortion  and  was  the  cause  of  the  abortion 
on  January  18. 

Now,  if  he  has  not  talked  to  this  witness  prior  to  that 
time,  where  did  he  get  his  information  in  calling  this  wit¬ 
ness  out  here  at  this  time  and  saying,  “Did  I  ever  talk 
to  you  about  what  happened  in  the  room?”  and  then  make 
that  accusation  and  that  statement  to  the  jury  that  he  in¬ 
tended  to  proffer  that.  I  say  if  he  fails  to  do  it,  then  he 
should  be  cited  in  contempt  of  court. 

Mr.  Offutt :  I  object  to  the  argument,  and  move  for 

974  a  mistrial,  Your  Honor.  It  is  highly  improper  and 


only  calculated  to  be  sensational.  That  is  the  only  purpose 
of  it. 

The  Court:  I  think  Mr.  McLaughlin’s  remarks  are  well 
founded. 

Mr.  Offutt:  And  I  submit  to  Your  Honor,  in  answer  to  it, 
that  it  is  something  that  the  jury  can  decide.  They  can 
draw  inferences  from  these  facts  here  and  there  is  plenty 
and  sufficient  here — 

Mr.  McLaughlin :  (Interposing)  I  object  to  what  his  infer¬ 
ences  are,  if  Your  Honor  please. 

The  Court:  No,  I  think  Mr.  McLaughlin’s  point  is  well 
taken. 

You  may  proceed,  if  you  have  any  further  questions  to 
ask,  on  redirect. 

********** 

Bernard  M.  Tully 

983  By  Mr.  Offutt: 

Q.  Dr.  Tully,  do  those  records  show  when  I)r.  Peckham 
was  admitted  to  the  hospital,  in  May  of  1951?  A.  Yes,  sir, 
they  do. 

Q.  Will  you  tell  us  what  day  and  what  time  of  the  day? 
A.  On  5-6-51. 

The  Court :  Well,  what  is  the  date? 

The  Witness :  The  date  was  May  6, 1951. 

The  time,  5  p.  m. 

By  Mr.  Offutt : 

Q.  Do  the  records  show  what  day  in  the  week? 

Your  Honor,  do  you  have  a  calendar  there  that  we  could 
tell  the  dav  of  the  week  from?  I  believe  that  was  Sundav, 
your  Honor. 

The  Court:  T  think  I  said  the  other  day  that  the  Court 
would  take  judicial  notice  that  May  7,  1951,  was  on  a 
Monday. 

Mr.  Offutt:  Yes,  sir. 

The  Court :  Therefore,  this  must  have  been  a  Sunday. 

Mr.  Offutt :  Yes,  Thank  you,  sir. 
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By  Mr.  Offutt : 

Q.  So  that  was  Sunday,  May  6,  1951?  A.  yes. 

984  Q.  And  do  the  records  show  how  long  Dr.  Peqkham 
was  in  there  as  a  patient,  sir?  A.  Yes,  sir,  it  does. 

Q.  What  is  the  date  that  he  was  in  there  until  he  was 
discharged?  A.  Until  May  14, 1951. 

Q.  Can  you  tell  us  whether  or  not  he  had  an  operation 
performed  while  he  was  in  the  hospital,  and  if  so,  the  date  of 
the  operation?  A.  Yes,  sir.  On  May  7  the  patient  had  an 
inter-vertebral  disc  operation. 

Q.  What  was  the  doctor’s  name,  the  surgeon’s?  A.  Dr. 
James  W.  Watts. 

Q.  Do  you  know  whether  Dr.  Watts  is  still  in  the  District 
of  Columbia?  A.  Yes,  sir,  he  is.  i 

Mr.  Offutt:  Would  you  mark  this  for  identification, 
please? 

(Bill,  consisting  of  two  sheets,  w^as  marked  Defendant’s 
Exhibit  No.  7  for  identification.) 

The  Court:  I  want  to  see  the  records  from  which  the 
doctor  was  testifying.  Take  them  from  the  witness. 

(The  records  referred  to  by  the  Court  were  taken  from 
the  witness  and  handed  to  the  Court  for  observation.) 

985  Mr.  Offutt:  May  the  record  show  vou  are  looking 

at  the  records,  your  Honor  ?  i 

The  Court :  Proceed.  You  may  proceed. 

Mr.  Offutt :  Yres,  sir. 

By  Mr.  Offutt:  | 

Q.  Now,  this  which  has  been  marked  for  identification, 
these  two  sheets  of  paper,  do  you  recognize  those,  and  if 
so,  what  are  they?  A.  These  are  the  bills  for  the  patient’s 
hospital  stay  at  George  Washington  University  Hospital. 

Q.  Is  that  on  the  bill  form  of  the  George  Washington  Hos¬ 
pital,  to  your  knowledge?  A.  Yes,  it  is,  to  my  knowledge. 

Mr.  Offutt:  If  your  Honor  please,  I  offer  these,  not  for 


the  amount  of  the  bill,  but  just  to  show  the  dates  of  the  hos¬ 
pitalization  from  your  records. 

The  Court :  Show  them  to  counsel. 

Mr.  Offutt :  Yes.  They  are  Defendant’s  No.  7. 

(Thereupon  Defendant’s  Exhibit  No.  7  was  handed  to 
Mr.  McLaughlin.) 

Mr.  Offutt :  I  did  not  want  to  interrupt  you  while  you  were 
looking  at  the  hospital  records,  your  Honor,  but  may  I 
offer  those  hospital  records  to  read  into  the  record 
986  the  hospitalization  of  Dr.  Peckham  for  that  period 
of  time  ? 

The  Court:  Are  you  offering  the  entire  file  or  are  you 
offering  just  certain  entries  from  the  file? 

Mr.  Offutt :  Just  certain  entries,  your  Honor. 

The  Court :  Which  entries  are  you  offering? 

Mr.  Offutt:  I  would  like  to  offer  the  operative  entry  of 
that  one  date. 

The  Court :  Well,  show  the  entries  to  counsel. 

Mr.  Offutt:  And  the  period  of  hospitalization,  your 
Honor. 

(The  file  referred  to  was  handed  to  Mr.  Offutt  by  the 
Deputy  Clerk.) 

The  Court:  Doctor,  what  is  your  position  at  the  hospital? 

The  Witness:  I  am  an  intern  at  George  Washington  Hos¬ 
pital. 

The  Court:  Well,  you  are  not  the  custodian  of  these 
records  ? 

The  Witness :  No,  sir,  I  am  not. 

Mr.  Offutt:  T  might  say,  your  Honor,  that  we  have  two 
people  here:  Mr.  Myers  is  here  from  the  hospital,  too,  a 
civilian  employee  of  the  record  department. 

Is  that  right,  Dr.  Tully? 

The  Witness :  That  is  right. 
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987  By  Mr.  Offutt : 

Q.  Handing  you  back  the  hospital  records  of  Dr. 
Peckham,  do  the  records  show  any  previous  hospitaliza¬ 
tion  in  connection  with  this  intervertebral  disc  operative 
surgery  performed  by  Dr.  James  Watts,  on  May  7,  1951? 
A.  Yes,  sir,  it  does. 

Q.  And  what  is  the  date  of  the  previous  hospitalization 
period?  A.  On  March  5,  1951,  to  April  6,  1951,  the  patient 
was  admitted  and  an  operation  was  contemplated  at  that 
time,  but  was  deferred,  and  symptomatic  treatment;  was 
rendered. 

The  Court :  What  kind  of  treatment? 

988  The  Witness :  Symptomatic  treatment. 

By  Mr.  Offutt : 

Q.  And  who  was  the  surgeon  at  that  time,  or  doctor? 
A.  Dr.  James  W.  Watts,  also. 

Q.  Now,  in  that  hospital  record  is  there  a  consent  tb  the 
operative  procedure  that  was  followed  on  May  7,  1951? 
Is  there  anything  signed  by  Dr.  Peckham  in  that  book,  sir? 
A.  Y’es,  sir,  there  is. 

Q.  Give  us  the  date  of  that,  sir.  A.  On  May  6, 1951. 

Q.  Was  there  one  in  there  in  connection  with  the  first 
hospitalization,  too,  sir?  A.  I  don’t  believe  there  is,j  sir. 
They  only  have  that  when  operation  is  contemplated. 

Yes,  sir,  there  is  one. 

Q.  What  is  the  date  of  that  one?  A.  The  date  of  this  is 
April  5. 

Q.  And  is  that  signed  by  anyone?  A.  This  is  signed  by 
two  different  people.  Neither  of  which  I  know. 

The  first  operative  permit  was  signed  by  Dr.  Stein,  and 
the  second  operative  permit  was  signed  by  Dr.  Tripple. 
Q.  And  did  Dr.  Peckham  sign  either  one  of  those?  A. 
He  signed  both  of  them,  sir. 

989  Mr.  Offutt:  I  am  'waiting  for  Mr.  McLaughlin, 
who  is  looking  at  the  one  exhibit,  your  Honor. 

Mr.  McLaughlin :  Pardon  me. 
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Mr.  Offutt:  As  to  Exhibit  No.  7,  it  has  been  offered,  your 
Honor,  and  I  have  shown  it  to  Mr.  McLaughlin. 

Mr.  McLaughlin :  I  have  no  objection  to  it. 

The  Court :  It  may  be  admitted. 

Mr.  Offutt :  All  right. 

(Thereupon,  Defendant’s  Exhibit  No.  7  for  identification 
was  received  in  evidence.) 

Mr.  Offutt:  Now,  if  I  can  just  see  those  other  records, 
I  will  offer  them  all  at  one  time. 

Mr.  McLaughlin :  I  have  no  objection,  if  they  are  the 
hospital  records. 

Mr.  Offutt :  He  has  no  objection  to  the  hospital  records, 
your  Honor. 

I  will  just  read  the  portions  that  I  need,  offer  the  whole 
thing,  and  read  those  portions  that  I  want  in. 

The  Court:  Very  well.  You  may  read  into  the  record — 
well,  if  you  wish,  you  may  mark  the  whole  file  as  an  exhibit, 
and  read  whatever  parts  you  want. 

Mr.  Offutt :  Thank  you  very  much. 

Mr.  McLaughlin  :  No  objection,  your  Honor. 

Mr.  Offutt:  May  that  be  marked  Defendant’s  Ex- 
900  hibit  S  for  identification? 
##*#****’** 

Mr.  Offutt:  Instead  of  taking  the  time  to  read  it,  your 
Honor,  may  I  just  put  a  clip  on  about  three  pages  here, 
and  pass  it  to  the  jury,  and  that  will  save  a  lot  of  time. 
May  I  do  that? 

The  Court:  No,  because  for  the  jury  to  read  three  pages 
individually,  it  will  take  a  considerable  amount  of  time. 

M r.  Off utt :  All  right,  your  Honor. 

The  Court:  I  think  you  ought  to  read  the  pertinent 
entries. 

Mr.  Offutt :  Yes,  sir ;  that  is  what  I  am  going  to  do. 

Shall  I  read  it  while  they  are  looking  at  the  other  ex¬ 
hibit? 

The  Court:  Yes. 
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Mr.  Offutt :  All  right. 

991  Reading  from  the  first  sheet  in  the  file,  the  diag¬ 
nosis  of  Dr.  Peckham,  on  March  5 — it  does  not  bear 
a  date  as  to  when  this  was  entered. 

“Diagnosis,  primary :  protruded  intervertebral  disc.” 

Then  it  has  two  numbers  here. 

Mr.  McLaughlin:  I  think  we  ought  to  confine  it  to  the 
day  in  question.  j 

The  Court :  Beg  pardon  ? 

Mr.  McLaughlin:  I  think  we  ought  to  confine  it,  your 
Honor,  as  to  May  6  and  7,  which  is  important. 

The  Court :  Yes. 

I  think  all  that  is  relevant  are  the  dates. 

Mr.  OfTutt:  This  refers  to  the  condition  of  the  patient 
between  that  date  and  May  7,  your  Honor. 

The  Court :  I  think  all  that  is  relevant  are  the  dates. 

Mr.  McLaughlin :  The  dates,  that  particular  day. 

The  Court:  As  a  matter  of  fact,  there  is  nothing  that 
is  relevant  in  those  records,  except  what  the  witness  has 
testified  to  orally. 

Mr.  McLaughlin :  Yes.  I 

Mr.  Offutt:  Well,  are  the  records  in  now,  your  Honof?  I 
thought  the  records  were  in  evidence.  j 

The  Court :  Yes,  the  file  is  an  exhibit  in  the  case. 

•  •  *  •  *  #  *  #  •  # 

Lieutenant  Elton  E.  Ernst 

1019  The  Court :  I  am  excluding  that.  j 

Mr.  McLaughlin :  I  object  to  it,  too. 

The  Court:  I  do  not  think  your  prior  question  was  lim¬ 
ited,  but  in  any  event,  I  consider  all  that  irrelevant. 

Mr.  Offutt :  All  right,  sir. 

The  Court:  T  do  not  think  we  should  get  away  from  the 
one  and  onlv  issue  in  this  case,  and  that  one  and  onlv  issue 
is,  did  the  defendant  commit  the  two  abortions  charged 
in  the  indictment. 

Mr.  Offutt :  If  your  Honor  please,  I  submit  that  it  is  more 
than  that.  They  have  to  overcome  a  presumption  that  he 
did  not.  i 


The  Court :  I  understand  that. 

Mr.  Offutt:  And  the  jury  is  here  to  determine  all  these 
things. 

The  Court :  What  the  jury  has  to  determine  is  on  the  ques¬ 
tion  that  I  have  indicated,  and  you  are  bringing  in  too  many 
extraneous  matters  that  have  nothing  to  do  with  the  issue 
that  the  jury  has  to  determine. 

Mr.  Offutt:  It  is  for  the  purpose  of  credibility,  your 
lienor,  that  I  am  asking  to  bring  in  these  things  under 
certain  circumstances. 

The  Court:  You  cannot  injure  one  witness’s  credibility  by 
cross-examining  some  other  witness. 

********** 

1020  By  Mr.  Offutt : 

Q.  Did  you  ever  answer  that  telephone  when  it  was — 
was  there  a  ring  back  on  Republic  5551,  and  did  you  say 
it  was  the  Casino  Royal  in  answering  that  phone? 

Mr.  McLaughlin :  I  object  to  that,  your  Honor. 

The  Court :  Objection  sustained. 

Bv Mr.  Offutt: 

Q.  Did  you  talk  to  me  yourself  that  night,  Sunday,  June 
1,  on  that  telephone?  A.  No,  sir. 

1021  Q.  Was  there  anybody  else  in  the  squad  room  be¬ 
sides  you,  in  the  sex  squad  room,  that  night,  any  offi¬ 
cer? 

Mr.  McLaughlin :  I  object  to  that,  your  Honor. 

The  Court :  Objection  sustained. 

All  this  is  irrelevant.  That  is  why  I  sustain  these  ob¬ 
jections. 

Mr.  Offutt :  If  your  Honor  please,  on  the  basis  of  the  pre¬ 
vious  representation,  I  ask  your  Honor  to  let  me — may  I 
come  to  the  bench  and  make  a  proffer  on  this,  your  Honor? 
The  Court:  No. 

Mr.  Offutt :  And  a  tender? 
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Mary  Lee  Oli 


1028 


By  Mr.  Offutt : 


Q.  Now,  Mrs.  Ott,  are  you  willing  to  waive  the  claim  of 
privilege  insofar  as  you  are  concerned  to  your  hospitali¬ 
zation  in  Mt.  Alto  Hospital  from  January  18,  1952, 

1029  until  February  17,  1952,  which  you  claim  is  the 
result  of  an  abortion  that  Dr.  Peckham  performed 

on  you  or  attempted  to  perform?  A.  I  don’t  understand 
those  being  a  special  privilege  to  me.  That  is  a  veteran’s 
privilege. 

Mr.  Offutt:  May  I  have  the  question  answered,  your 
Honor,  the  question  which  I  asked  the  witness  ? 

The  Court:  You  may  read  the  question,  Mr.  Reporter. 
(The  pending  question,  as  above  recorded,  was  read  by 
the  Reporter.) 

The  Court:  I  think  the  witness  should  be  apprised  as 
to  her  legal  rights,  because  she  has  no  counsel  here. 

Under  the  law,  I  have  ruled  that  as  a  patient  you  have 
the  same  right  as  any  other  patient,  to  have  the  records  con¬ 
cerning  the  details  of  your  hospitalization  kept  confidential. 

Now,  counsel  is  asking  you  whether  you  are  willing  to 
give  up  that  privilege. 

The  Witness :  May  I  say  more  than  yes  or  no? 

The  Court :  What  is  that? 

The  Witness :  Can  I  say  why  I  don ’t  care  to? 

The  Court:  You  don’t  have  to  give  a  reason.  It  is  suffi¬ 
cient  .just  to  say  that  you  don’t  want  to  give  up  the 

1 030  privilege,  if  that  is  your  answer. 


1046  Mr.  Offutt :  I  want  to  develop  by  direct  testimony 
the  treatment  she  underwent  there,  your  Honor,  in 
the  psychiatric,  for  mental  trouble,  to  show  the  mental 
capacity  to  testify  in  this  case,  your  Honor. 

The  Court :  That  is  something  that  happened  years  ago. 

Mr.  McLaughlin :  It  was  1950.  As  your  Honor  knows,  in 
the  hospital  wards,  they  are  liable  to  put  you  in  any  ward. 

Mr.  Offutt:  They  don’t  put  you  in  the  Naval  Hospital 
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psychiatric  ward  without  something  being  wrong 
1047  with  you. 

Mr.  McLaughlin:  No?  I  went  out  there  with  a  sore 
throat,  and  they  put  me  in  the  skin  ward. 

Mr.  Offutt:  I  don’t  know  about  that,  but  maybe  that  is 
where  you  were  to  get  treatment. 

The  Court:  I  allowed  you  to  ask  a  question  on  cross- 
examination,  and  I  must  say  1  had  some  doubt,  but  I  thought 
I  would  give  you  the  benefit  of  the  doubt,  but  that  does  not 
mean  that  you  are  allowed  to  introduce  extrinsic  evidence 
on  the  subject. 

Mr.  Offutt:  It  is  not  me  that  is  getting  the  benefit  of  the 
doubt,  your  Honor.  It  is  the  defendant. 

The  Court:  I  think  I  am  going  to  ask  you  gentlemen  to 
come  to  the  bench. 

You  may  come  to  the  bench. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

The  Court:  The  reason  I  am  asking  you  to  come  to  the 
bench  is  one  reason  only:  I  don’t  want  to  embarrass  the 
witness  as  a  result  of  what  I  am  about  to  say. 

If  a  witness  is  adjudicated  incompetent  by  a  judicial  pro¬ 
ceeding,  then  that  would  be  proper. 

Mr.  Offutt :  Oh,  yes. 

The  Court:  Because  that  would  affect  her  mental 
104S  capacity  to  testify,  and  would  affect  her  credibility. 

But  the  fact  that  some  years  ago  a  witness  was 
treated  by  a  psychiatrist  and  she  is  not  now  adjudicated  to 
he  insane,  does  not  affect  her  credibility. 

I  did  permit  that  on  cross-examination,  because  on  cross- 
examination  it  is  proper  to  give  more  leeway  to  counsel 
than  when  it  comes  to  introducing  direct  evidence  on  credi- 
bilitv. 

•f  m 

But  I  am  not  going  to  permit  you  to  introduce  this  evi¬ 
dence  now. 

•  ••#•***** 


207 


1049  Mr.  Offutt:  If  your  Honor  please,  you  said  many 
years  ago.  1950 — in  March,  for  seven  months  after 
that,  would  bring  it  well  within  two  years.  This  is  1952, 
and  that  was  the  reason  I  think  they  should  be  permitted 
to  show  how  often  she  was  treated  for  what,  what  the 
diagnosis  was,  and  to  show  there  is  a  relevancy  even  as  of 
today.  ; 

The  Court:  I  would  only  permit  this  if  she  had  been  ad¬ 
judicated  insane. 

*  *  *  #  #  #  *  *  *  * 

1098  Mr.  Offutt:  I  object  to  that,  and  I  move  Your 
Honor  for  a  mistrial. 

I  want  the  record  to  show  that  Your  Honor  leaned  for¬ 
ward,  shook  your  head,  raised  your  voice  and  threatened 
me  in  your  manner  and  in  vour  attitude.  j 

1  submit  I  have  a  right  to  make  these  objections. 

Now,  may  I  make  a  tender  of  what  I  would  prove  by  this 
witness,  Your  Honor? 

The  Court :  No,  you  may  not. 

Mr.  Offutt :  T  have  a  right  to  make  objections. 

The  Court :  You  may  not  make  a  tender. 

Mr.  Offutt :  May  I  make  a  tender ? 

The  Court:  You  may  not.  You  just  now  said  you  were 
surprised,  so  you  w’ouldn ’t  know — 

Mr.  Offutt  (Interposing) :  But  I  have  some  other  ques¬ 
tions,  and  Your  Honor  refused  to  let  me  ask  the  questions 
and  over-ruled  my  objection. 

The  Court :  Here  is  what  I  will  do.  I  will  recall  the  witness 
provided  the  next  utterance  from  your  lips  will  be  a  question 
to  this  witness  and  not  addressed  to  the  Court. 

Proceed. 

You  may  resume  the  stand,  but  this  is  your  last 

1 099  chance  to  examine  this  witness. 
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Thereupon — 

William  Edward  Jones,  Jr. 

********** 

1101  Mr.  McLaughlin :  I  appreciate  that,  but  now  he  is 
trying  that  trickery  in  his  question  of  suggesting  the 
answer  in  the  question. 

The  Court :  Yes. 

********** 

1126  Mr.  Offutt:  I  respectfully  urge  Your  Honor  to  let 
me  come  to  the  bench  so  I  may  be  sure  that  what  I  ask 
is  correct. 

The  Court :  No ;  no,  you  may  not  come  to  the  bench. 

Mr.  McLaughlin:  Your  Honor,  if  this  attorney  has  been 
practicing  for  20  years  and  doesn’t  know  how  to  ask  a  sim¬ 
ple  question,  I  think  it  is  about  time  he  should. 

Mr.  Offutt:  I  object  to  that.  I  asked  him  and  I  can  ask 
him  if  you  will  permit  me  to  do  so.  I  think  I  am  right  in 
the  question. 

If  the  Court  please,  I  don’t  know  whether  there  is  any 
ruling.  May  I  ask  the  witness  relating  to  the  date  this 
statement  was  taken  and  the  conditions  under  which  it  was 
taken  ? 

The  Court: No, no. 

Mr.  Offutt :  And  whether  he  read  it? 

The  Court: No,  no. 

Mr.  McLaughlin :  I  object  to  that,  Your  Honor. 

The  Court :  Do  you  wish  to  address  the  Court? 

Mr.  McLaughlin :  I  object  to  this. 

The  Court :  Objection  sustained. 

Mr.  Offutt:  Can  I  make  a  proffer  of  the  proof  I  would 
introduce,  so  that  the  record  would  be  complete? 

The  Court :  No. 

********** 
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1130 

Myrtle  A.  Steermcm 

r 

was  called  as  a  witness  by  the  defendant,  and  being* 
first  duly  sworn,  was  examined  and  testified  as  follows: 

********** 

1143  Mr.  Offutt :  Just  so  that  the  record  will  be  complete 
as  to  this  line,  Your  Honor,  I  wanted  to  ask  the 

witness  if  three  or  four  days  prior  to  January  18,  whether 
the  witness  had  a  lot  of  trouble — 

1144  Mr.  McLaughlin  :  You  didn ’t  ask  that. 

Mr.  Offutt :  — with  her  condition. 

May  that  be  understood  that  is  ruled  out? 

The  Court :  I  am  going  to  exclude  that ;  it  is  immaterial. 

Mr.  Offutt :  all  right ;  thank  you. 

I  make  a  tender  of  proof  that  it  would  be  in  the  negative. 
The  Court:  There  will  be  no  tender  of  proof. 

*  #  *  #  #  *  *  *  *  # 

1145  By  Mr.  McLaughlin : 

ft* 

Q.  Mrs.  Steerman,  how  many  times  has  Mr.  Offutt 
'  been  to  your  house  ? 

Mr.  Offutt :  I  object.  i 

A.  I  don’t  know. 

! 

Q.  How  many  times  would  you  say?  A.  Well,  you  see,  the 

*  way  it  is,  T  don’t  know  when  people  come  in  and  out. 

j  Q.  How  many  times  would  you  say  he  came  there  to  talk 

to  you  ?  A.  Oh,  I  never  talked  to  him. 

Q.  You  never  talked  to  Mr.  Offutt?  A.  Of  course  I  talked 
to  him  when  they  rented  the  room. 

Q.  No,  Mr.  Offutt?  A.  Oh,  I  am  sorry. 

1146  The  Court :  Just  a  moment.  Spectators  will  have  to 

'  preserve  silence.  ! 

The  Witness:  What  was  the  question,  please? 

The  Court:  Don’t  interrupt  the  Court.  Spectators  will 
have  to  preserve  silence;  otherwise  the  Court  will  order  the 

*  marshal  to  clear  the  courtroom.  j 


I 
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By  Mr.  McLaughlin : 

Q.  Mr.  Offutt,  the  attorney,  how  many  times  would  you 
say  he  came  to  your  house?  A.  I  think  three  times. 

Q.  How  many  times — 

Mr.  Offutt:  If  Your  Honor  please,  excuse  me ;  I  just  want 
to  hear;  there  was  so  much  confusion  I  didn’t  hear  what 
answer  she  gave. 

The  Court :  You  may  not  interrupt. 

Mr.  Offutt:  Can  I  hear  what  name  she  stated?  Did  she 
say  Mr.  Ott  or  Mr.  Offutt? 

The  Court :  Proceed. 

By  Mr.  McLaughlin : 

Q.  Ilow  many  times  has  he  called  you  on  the  telephone? 
A.  Oh,  I  couldn ’t  saw 

Q.  How  many  times  would  you  say?  A.  I  would  say  at 
least  a  dozen,  probably. 

The  Court :  This  is  no  laughing  matter. 

1 1 47  The  Witness :  Oh,  I  know  that. 

The  Court :  Well,  act  seriously,  please. 

By  Mr.  McLaughlin : 

Q.  And  at  any  time  during  these  conversations,  either 
on  the  telephone  or  in  person,  has  he  ever  told  you,  since 
this  trial  started,  to  put  Mrs.  Ott  out  of  the  house?  A.  No. 

Q.  What?  A.  No. 

Q.  Has  he  told  you  in  any  of  those  conversations  about 
Mrs.  Ott  being  a  prostitute  since  she  was  13  years  old?  A. 
Yes,  he  told  me  that. 

Mr.  Offutt:  Just  a  minute,  if  Your  Honor  please.  I  ob¬ 
ject  to  the  question — I  object  to  the  conversation  between — 

The  Court :  Objection  overruled. 

Mr.  Offutt  (continuing) :  — between  myself  and  her.  T 
was  not  allowed  to  go  into  that. 

By  Mr.  McLaughlin : 

Q.  And  did  he  tell  you  that  he  knew  all  those  things 
about  her  himself,  is  that  right?  A.  No. 
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Q.  All  right.  Now,  some  of  those  conversations  with 
Mr.  Offutt,  your  husband  was  there,  wasn’t  he?  A.  Yes, 
sir. 

1148  Q.  How  many  times,  to  your  own  personal  knowl¬ 
edge,  would  you  say  that  Mr.  Offutt  has  talked  to 

your  husband?  A.  Well,  you  mean  on  the  phone,  or  private? 

Q.  On  the  phone  or  private.  A.  Well,  I  guess  about  six, 
or  maybe  seven  times;  I  don’t  know  exactly. 

Q.  And  has  Mr.  Offutt  left  any  instructions  with  you,  or 
with  your  husband,  that  you  know  of,  to  keep  track  of,  or 
a  memorandum  of  all  telephone  calls  that  come  into  the 
house  for  Mrs.  Ott?  A.  No. 

Q.  Was  there  any  agreement  between  you,  your  husband, 
or  Mr.  Offutt,  as  to  making  any  notes  as  to  anyone  who 
might  visit  Miss  Ott  at  the  house?  A.  I  don’t  recall. 

Q.  What?  A.  I  don’t  recall  that  he  did;  I  don’t  think  so. 
Mr.  Offutt:  May  I  object  to  all  this  line? 

The  Court :  Yes.  Your  objection  is  noted. 

By  Mr.  McLaughlin : 

Q.  Were  you  present  after  this  trial  had  started,  in  your 
house,  in  the  presence  of  your  husband,  when  your  husband 
told  Mrs.  Ott  that  she  didn’t  have  to  testify  in  this  trial? 
A.  Well,  I  think  he  told  her  something  like  that. 

Q.  And  that  was  after  the  trial  had  started,  was 

1149  it  not?  A.  I  don’t  recall.  I  think  it  was  just  about 
the  time  it  was  about  to  start,  something  like  that. 

Q.  And  didn ’t  Mrs.  Ott  say,  “Well,  I  have  already  started 
my  testimony,”  and  your  husband  said,  “That  doesn’t  make 
any  difference;  you  don’t  have  to  go  through  with  it.”  Is 
that  right?  j 

Mr.  Offutt:  I  object  to  this.  It  assumes  the  fact  to  be — 
the  inference  is  that  there  is  something  improper. 

The  Court :  Objection  overruled. 

Mr.  Offutt:  I  submit,  and  I  object  to  the  whole  line  of 
questioning. 

The  Court :  Objection  overruled. 
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Mr.  McLaughlin:  There  is  no  inference  about  anything 
improper — it  was  improper. 

Mr.  Offutt:  I  object  to  Mr.  McLaughlin’s  remark  after 
Your  Honor  has  ruled.  It  is  only  done  for  a  sensational 
matter. 

The  Court :  Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  Let  me  ask  you  this. 

As  a  result  of  what  Mr.  Offutt,  the  attorney  here,  has 
told  you  about  Mrs.  Ott,  you,  well,  considered  about  putting 
her  out  of  there,  weren’t  you? 

Mr.  Offutt :  Just  a  moment.  There  is  no  fact  shown 

1150  that  I  told  her  anything. 

The  Court:  Objection  overruled.  She  has  already 
testified  you  told  her  certain  things. 

Mr.  Offutt :  Oh,  yes. 

The  Court :  Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  Is  that  right?  A.  What  was  the  question,  again  ? 

Q.  I  say,  as  a  result  of  what  Mr.  Offutt  has  told  you,  since 
this  trial  started,  about  Mrs.  Ott,  you  were  on  the  verge  of 
evicting  her  and  putting  her  out  of  there,  weren’t  vou?  A. 
Xo. 

Q.  You  never  had  any  thought  along  that  line?  A.  Well, 
we  discussed  it  a  little  bit. 

Q.  What?  A.  We  discussed  it  a  little  bit,  but  it  wasn’t 
for  that  at  all. 

Q.  Tn  other  words,  what  he  told  you  made  some  impres¬ 
sion  on  you,  had  it  not?  A.  Well,  yes,  of  course;  naturally. 

Q.  On  the  day  that  Mrs.  Hodges  came  to  your  house,  did 
you  know  Mr.  Offutt?  A.  Xo. 

Q.  Did  your  husband  know  Mr.  Offutt?  A.  Yes, 

1151  he  did. 

Q.  TTad  Mr.  Offutt,  to  your  knowledge,  instructed 
your  husband  to  call  him  if  anyone  came  to  the  house?  A. 

I  think  so. 
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Q.  How?  A.  I  think  so,  yes,  the  best  I  remember.  ! 

Mr.  McLaughlin :  That  is  all. 

Redirect  Examination 

By  Mr.  Offutt :  i 

Q.  Mrs.  Steerman,  did  anyone  come  to  the  house  to  see 
Mrs.  Ott?  A.  Did  anyone  come  to  the  house? 

Q.  Yes.  Did  anyone  call  to  see  her  there? 

Mr.  McLaughlin :  I  object  to  this.  j 

Mr.  Offutt :  I  say  he  opened  the  door  by  his  cross  exaipina- 
tion,  Your  Honor — 

The  Court :  Ob  jection  sustained. 

Mr.  Offutt :  — and  he  can’t  close  it. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt: 

Q.  When  Mrs.  Hodges,  the  mother  of  Mrs.  Ott,  was  there, 
did  Mrs.  Hodges  say  anything  about,  with  respect  to  that 
she  wanted  her  daughter  to  drop  this  thing  if  she  could? 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor. 

Bv  Mr.  Offutt : 

*/  i 

1152  Q.  Just  take  the  whole  conversation. 

Mr.  McLaughlin  :  I  object  to  that. 

The  Court:  Objection  sustained.  This  is  not  proper  re¬ 
direct  examination.  j 

Mr.  Offutt :  I  submit  he  opened  the  door — 

The  Court :  No.  j 

Mr.  Offutt:  And  we  are  entitled  to  the  whole  conversa¬ 
tion. 

The  Court :  No. 

By  Mr.  Offutt : 

Q.  Will  you  tell  the  Court  and  jury  the  whole  conver¬ 
sation  that  you  had  with  me,  when  Mr.  McLaughlin  was 
asking  you  about?  Just  tell  the  whole  conversation.  A. 
Naturally  I  was  surprised  because  I  didn’t  know  all  this 
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had  happened,  you  know;  I  didn’t  know  anything  about  it, 
and  I  was  just  shocked,  that’s  all. 

Q.  I  show  you — 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor,  in  refer¬ 
ence  to  the  statement. 

Mr.  OfFutt :  He  has  asked  about  it,  Your  Honor,  and  I  sub¬ 
mit  I  am  entitled  to  ask  this  witness  about  this  thing. 

The  Court :  Ask  your  question. 

Mr.  OfFutt :  It  is  in  line  with  his  cross  examination. 

Mr.  McLaughlin:  Your  Honor,  I  asked  the  question  of 
this  witness  whether  or  not  Mr.  OfFutt  didn’t  per- 
1153  sonallv,  to  her,  try  to  blacken  the  character  and  repu¬ 
tation  of  Miss  Ott.  That’s  what  I  asked,  and  I  think 
he  ought  to  be  confined  to  that. 

Mr.  OfFutt :  I  object  to  this  dissertation  by  Mr.  McLaugh¬ 
lin. 

The  Court :  I  am  going  to  confine  the  redirect  examination, 
as  I  always  do,  to  matters  brought  out  on  cross  examination. 

Mr.  OfFutt :  That’s  what  I  am  going  to  ask  her. 

The  Court :  Ask  your  question,  but  please  bear  in  mind  it 
has  to  be  within  the  scope  of  redirect  examination. 

Mr.  OfFutt:  Yes,  sir.  This  is  the  statement  of  Mrs.  Ott, 
and  it  wasn’t  marked.  Do  we  not  have  a  number  for  that? 

If  Your  Honor  please,  T  wonder  if  T  can  have  this  state¬ 
ment  of  Mrs.  Ott  marked.  I  thought  it  had  already  been 
marked. 

The  Court :  It  may  be  marked  for  identification. 

(The  statement  of  Mary  Lee  Ott  was  marked  Defendant’s 
Exhibit  No.  12  for  identification.) 

By  Mr.  OfFutt : 

Q.  Had  you  read  anything  in  the  paper  about  the  case 
against  Dr.  Peckham  before  I  talked  to  you  about  this 
case  ? 

Mr.  McLaughlin :  I  object  to  this,  Your  Honor. 

The  Court:  Objection  sustained. 
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1155  By  Mr.  Offutt : 

Q.  Mrs.  Steerman,  I  am  asking  you  now  about  the 
conversation  Mr.  McLaughlin  asked  you  about,  so  you  will 
know  what  I  am  asking  you  about. 

When  I  came  to  see  you  and  your  husband  the  first  time, 
and  talked  about  the  facts  in  this  case,  at  that  time  did- your 
husband  ask  me  anything  about  the  facts  in  the  case  before 
I  told  him  anything?  A.  Well,  I  don’t  recall.  I  know  you 
called  and  said  you  were  coming  over,  you  would  like  to 
come  over.  i 

The  Court:  Suppose  you  just  confine  yourself  strictly 
to  answering  questions.  j 

The  Witness :  No. 

The  Court:  And  don’t  volunteer  any  more  information. 
By  Mr.  Offutt : 

Q.  I  am  talking  about  after  I  got  there,  after  I  got  to  your 
house.  A.  What  is  the  question,  please? 

Q.  After  I  got  to  your  house,  following  the  telephone 
conversation  you  said  that  T  made,  asking  your  husband  if 
I  could  come  over,  did  your  husband  ask  me  about  the  facts 
in  this  case  before  I  told  them  to  him?  A.  Oh,  no,  I  don’t 
think  he  knew  anything  about  it,  to  tell  you  the  truth.  I 

Q.  Bid  I  say  anything  to  that  effect  when  I  got 

1156  there?  A.  I  think  you  all  discussed  it  a  little  on  the 
phone,  or  something,  before  you  got  there.  ! 

Q.  Did  he  ask  you  what  I  wanted  to  know  when  I  got 
there?  A.  Yes. 

Q.  Do  you  remember  anything  like  that?  A.  Yes. 

Q.  And  did  your  husband  ask  if  Mrs.  Ott  had  made  any 
statement  of  that  kind  about  this?  Do  you  remember  any¬ 
thing  about  that  ?  A.  No. 

Q.  Do  you  remember  anything  in  the  conversation  about 
a  statement  that  Mrs.  Ott  had  signed?  A.  Well,  I  think 
you  all  discussed  that,  too. 

Q.  Did  your  husband  ask  if  I  knew  or  would  tell  him 
what  was  in  the  statement?  A.  Yes. 
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Q.  Was  it  at  that  time  when  he  was  told  about  the  facts? 
A.  That’s  right. 

Q.  Did  you  ever  see  the  statement  or  anything  purporting 
to  be  a  memorandum  on  the  statement  of  Mrs.  Mary  Lee 
Ott?  A.  That  you  had? 

Q.  Yes.  A.  No. 

1157  Q.  Did  your  husband  look  at  a  memorandum  or 
what  was  purported  to  be  from  the  statement  of  Mary 

Lee  Ott?  A.  Yes,  he  glanced  over  it.  I  don’t  know  whether 
lie  read  it  all  or  not. 

Mr.  OfFutt :  Your  Honor  says  I  cannot  show  her  this  state¬ 
ment,  so  I  will  not  show  it  to  her,  but  I  take  objection  and 
may  I  have  an  exception  to  your  refusal  to  let  me  show  it 
to  this  witness,  that  is  Defendant’s  Exhibit  12? 

The  Court:  Yes. 

By  Mr.  Offutt: 

Q.  Was  anything  said  with  respect  to  my  interview  with 
you  and  your  husband  as  to  whether  I  wanted  to  know — 
Mr.  McLaughlin :  I  am  objecting  now.  This  is  his  witness 
and  he  is  leading  and  suggesting  the  answer,  which  he 
always  does. 

Mr.  Offutt:  May  I  have  my  question  completed  before  I 
am  interrupted  by  Mr.  McLaughlin? 

The  Court:  You  may  ask  your  question,  but  remember, 
it  must  be  within  the  scope  of  matters  brought  out  on  cross 
examination. 

Mr.  Offutt:  I  am  quite  sure  it  is,  Your  Honor. 

By  Mr.  Offutt: 

Q.  Still  referring  to  that  conversation,  the  same  conver¬ 
sation  Mr.  McLaughlin  was  talking  about,  when  I  saw  you 
and  your  husband  and  your  house,  following  the  tele- 

1158  phone  conversation  to  your  husband,  was  anything 
said  at  that  time  by  me  with  respect  to  whether  or  not 

T  wanted  vour  husband  and  vou  to  tell  me  the  truth  about 

w  * 

any  facts  you  could  tell  me  in  connection  with  this  matter? 
The  Court :  I  am  excluding  that. 
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By  Mr.  Off utt : 

Q.  Did  I  at  any  time  ask  your  husband  or  you,  by  any 
inference  or  by  direct  request,  that  you  put  Mrs.  Mary  Lee 
Ott  out  of  your  house.  A.  Well,  no,  you  didn’t  say  anything 
about  that,  no. 

Q.  Did  I  make  any  request  to  you  as  to  whether  you 
should  not  put  her  out  just  because  there  was  something 
like  this?  A.  Yes,  you  did. 

The  Court :  I  exclude  that  as  not  proper  redirect  exami¬ 
nation. 

Mr.  Offutt:  He  asked  the  direct  question  on  that  himself, 
Your  Honor.  j 

The  Court :  No,  he  did  not. 

Mr.  Offutt:  May  I  have  the  record?  May  I  say  this  to 
Your  Honor — 

The  Court:  Mr.  McLaughlin,  did  you  ask  this  witness 
on  cross  examination  as  to  whether  Mr.  Offutt  suggested 
that? 

Mr.  McLaughlin:  Yes,  I  did,  Your  Honor,  whether  he 
suggested  about  putting  her  out. 

1159  The  Court :  Very  well.  I  will  allow  it. 

Mr.  Offutt:  Yes.  If  Your  Honor  Please,  at  this 
time  I  want  to  move  Your  Honor  to  tell  the  jury  they  are  the 
ultimate  judges  of  the  facts,  and  your  recollection  is  hot 
the  thing  to  control  them. 

The  Court :  No,  T  don’t  instruct  the  jury  at  this  time. 

Mr.  Offutt:  May  I  ask  Your  Honor  to  tell  the  jury  that 
so  they  won’t  have  the  wrong  impression? 

The  Court:  No,  you  may  not.  I  don’t  charge  the  jury 
until  the  conclusion  of  the  trial,  of  an  unnecessarily  pro¬ 
tracted  trial,  as  I  do  in  all  cases. 

Mr.  Offutt :  May  I  have  an  objection  to  that,  Your  Honor? 

By  Mr.  Offutt :  I 

Q.  Now,  Mrs.  Steerman,— I  believe  she  answered  that 
question  already,  Your  Honor — I  believe  she  already  an¬ 
swered  the  question.  May  the  answer  stand? 
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The  Court:  Yes. 

Mr.  Offutt:  Can  I  make  sure  about  it?  I  believe  it  has 
already  been  answered. 

Will  you  read  the  question  and  answer,  please? 

(Thereupon  the  last  preceding  question  and  answer  were 
read  by  the  reporter,  as  above  recorded.) 

Mr.  Offutt:  So  I  think  that  has  been  answered.  I  believe 
that  is  all  I  have  to  ask. 

*####**••• 

1161  Q.  Any  time,  while  you  were  in  the  house,  did  you 
ever  hear  Mr.  Offutt,  the  attorney  here,  tell  your 

husband  to  try  to  talk  to  Miss  Ott,  about  dropping  the  case? 
Mr.  Offutt:  Oh,  now — 

By  Mr.  McLaughlin: 

Q.  What?  A.  Oh,  I  believe  not. 

Q.  What?  A.  I  mean  not  that  I  recall. 

Mr.  Offutt:  If  Your  Honor  please,  unless  he  has  some 
proof  of  that  I  say  that  is  a  highly  improper  question,  and 
it  is  only  asked  for  the  purpose  of  creating  an  innuendo 
here. 

T  move  Your  Honor  for  a  mistrial  in  view  of  that.  There 
is  no  justification,  and  if  he  has  any  proof  he  should  tell  it, 
because  any  lawyer  that  would  do  that  shouldn’t  practice. 
I  say  it  did  not  happen  and  could  not  happen.  I  have 

1162  a  right  to  investigate  these  cases. 

The  Court :  Motion  denied. 

Mr.  McLaughlin : 

Q.  You  say  your  husband  did  talk  to  Miss  Ott  and  told 
her  to  drop  the  case.  As  far  as  you  know,  did  that  originate 
in  his  own  mind  or  did  someone  tell  him  that? 

Mr.  Offutt:  I  object. 

A.  I  don't  know,  really,  to  tell  you  the  truth. 

#*##*#*••• 
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Arthur  J.  McLaughlin 

1169  The  Witness :  No,  it  was  not ;  I  am  just  accounting 
for  my  day. 

Mr.  Offutt:  I  am  not  asking  for  his  day;  I  am  asking 
if  there  came  a  time  after — may  I  have  the  question  read 
again  ? 

The  Court:  No,  you  may  not. 

Mr.  Offutt:  I  am  sure  he  did  not  answer  it. 

The  Court:  No,  you  may  not. 

Mr.  Offutt :  And  I  say  to  Your  Honor  he  did  not  answer 
it. 

The  Court:  You  may  repeat  it,  then. 

Mr.  Offutt:  May  I  have  it  read  so  I  want  to  repeat  it 
verbatim? 

The  Court:  No.  We  will  not  stop  to  have  it  read. 

Mr.  Offutt:  All  right.  j 

*  #  #  #  *  #  *  •  *  !  * 

1175  By  Mr.  Offutt: 

Q.  Did  you  have  anything  to  do  with  that  telephone 
call  being  made  to  my  phone  on  Sunday,  June  1?  A.  Abso¬ 
lutely  not. 

Q.  When  you  asked  the  question  of  Mrs.  Steerman  today, 
whether  I  suggested  to  her  husband  that  he  talk  to  Marv 
Lee  Ott  and  ask  her  if  she  would  drop  this  case,  or  not 
testify  in  it,  were  you  asking  that  question  to  create  the 
inference  that  I  actually  did  such  a  thing?  A.  Well;  I 
Q.  You  did?  A.  Yes. 

1176  Q.  When  did  you  get  that  information?  A.  Well, 

I— 

The  Court:  I  am  not  going  to  permit  any  of  that  sort 
of  thing  to  go  on,  Mr.  Offutt.  I  am  not  going  to  permit  one 
counsel  to  call  his  opponent  and  interrogate  him  as  to  why 
he  asked  a  particular  question.  That  is  unheard  of. 

Mr.  Offutt:  If  your  Honor  please,  he  has  indicated  that 
he  has  information —  I 

The  Court:  No. 

I 

Mr.  Offutt:  I  object  to  your  Honor’s  limitation — 
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The  Court :  I  have  made  my  ruling. 

Mr.  Offutt:  Yes,  sir. 

The  Court:  You  may  not  continue  talking.  You  may 
object  to  my  ruling,  and  that  is  all. 

Mr.  Offutt :  That  is  what  I  am  doing  now ;  I  am  objecting. 
The  Court:  Well,  your  objection  is  noted  on  the  record. 
You  are  objecting  to  my  ruling.  That  is  all  there  is  to  that. 
Mr.  Offutt:  Your  Honor,  may  I  tender  proof  of  this? 
The  Court:  No.  The  whole  subject  is  irrelevant. 

Mr.  Offutt:  May  I  move  that  it  be  stricken  out,  if  your 
Honor  please,  and  the  jury  told  to  disregard  it? 

The  Court:  The  record  will  stand  as  made. 

Mr.  Offutt:  Being  irrelevant? 

1177  The  Court:  From  one  minute  to  another.  The 
record  will  not  be  altered. 

Mr.  Offutt:  1  move  your  Honor  to  strike  the  testimony, 
and  will  your  Honor  deny  it? 

The  Court:  1  will  deny  your  motion.  The  testimony  is 
irrelevant. 

Mr.  Offutt:  Your  Honor,  may  I  object  to  your  refusal 
to  let  me  pursue  this  line? 

The  Court:  Yes.  Your  objection  is  noted. 

Mr.  Offutt:  May  I  ask  the  name  of  the  source  of  this 
information? 

The  Court:  No. 

The  Witness:  I  wouldn’t  give  it  to  you. 

*#***##*•* 

1178  The  Court:  It  is  unheard  of  in  a  proceeding  for 
one  counsel  to  call  his  opponent  as  a  witness,  anyway. 

Mr.  Offutt:  Oh,  no,  I  have  seen  that  done.  It  was  done 
in  the  Laughlin  case,  and  it  was  done — 

The  Court:  No. 

Mr.  Offutt:  Beg  your  pardon,  sir? 

The  Court :  If  you  have  any  more  questions,  proceed. 
Mr.  Offutt:  Yes,  sir. 

I  move  your  Honor  to  tell  the  jury  to  disregard  that 
statement  you  just  made,  your  Honor,  about  it  being  un¬ 
heard  of  procedure. 
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The  Court :  Motion  denied.  It  is  unheard  of. 

Mr.  Offutt:  I  can  cite  several  cases,  if  your  Honor  will 
let  me  do  so. 

The  Court:  Motion  denied.  It  is  a  most  unusual  thing 
to  do. 

Mr.  Offutt:  Oh,  yes,  but  I  can  cite  a  case  in  the  Court  of 
Appeals,  if  you  will  permit  me  to,  your  Honor.  i 

The  Court:  Motion  denied. 

Mr.  Offutt:  Your  Honor,  I  don’t  believe  I  have  any 
further  questions  of  this  witness. 

The  Court:  You  may  step  down. 

(The  witness  left  the  stand.) 

Mr.  Offutt:  May  I  approach  the  bench,  your  Honor? 

The  Court :  No. 

Mr.  Offutt:  I  wish  to  make  a  proffer. 

The  Court:  No.  I  think  we  have  had  too  many  bench 
conferences,  many  of  which  have  proved  to  be  absolutely  a 
waste  of  time. 

Mr.  Offutt:  I  object  to  that  statement,  if  your  Honor 
please.  i 

*  •  «<  *  #  *  m  m  *  • 

Jacob  Stein 

1184  The  Witness:  Mrs.  Steerman  said  that  she  was 
suspicious  of  Mary  Lee  Ott,  and  although  she  was 
surprised  to  hear  that  she  was  involved  in  this  case,  she 
was  preparing  to  investigate — 

Mr.  McLaughlin :  See,  your  Honor?  i 

The  Court :  No.  I  am  going  to  exclude  anything  that  Mrs. 
Steerman  said  to  you,  Mr.  Witness.  ; 

I  am  going  to  permit  this  witness  to  testify  to  what  you 
said  to  Mrs.  Steerman,  but  I  am  not  going  to  permit  this 
indirect  way  of  blackening  the  character  of  the  witness 
Mary  Ott. 

Mr.  McLaughlin:  Sure. 

Mr.  Offutt:  I  object  to  that  statement,  if  your  Honor 
please.  I  submit  that  we  are  entitled  to  have  the  whole  con¬ 
versation;  not  one  word  hanging  up  in  the  air — 

#  *  #  *  *  *  •  •  •  '* 
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1185  The  Court :  I  told  you  what  my  ruling  is. 

In  view  of  the  cross-examination  of  Mrs.  Steer- 
man,  in  which  she  quoted  you  as  having  made  certain  state¬ 
ments  to  her,  1  am  going  to  permit  this  witness  to  testify 
to  his  recollection  of  what  you  said  on  that  occasion,  but 
I  will  not  permit  him  to  testify  to  what  Mrs.  Steerman  said. 

Mr.  Offutt:  May  he  also  testify  as  to  what  was  said  to 
Mr.  Steerman,  too? 

The  Court:  1  will  permit — I  have  already  said  I  will 
permit  him  to  testify  to  what  he  remembers  as  having  heard 
you  say. 

Mr.  Offutt:  But  nothing  that  they  said  in  reply? 

The  Court:  No. 

Mr.  Offutt:  Which  prompted  what  I  said?  May  I  have — 
The  Court:  Now,  do  not  ask  me  any  questions.  I 

1186  have  given  you  my  ruling. 

***####•*• 

1189  By  Mr.  Offutt: 

Q.  Did  he  tell  you  when  he  had  last  talked  to  Mr. 
McLaughlin  about  this  case? 

The  Court:  Objection  sustained. 

Mr.  McLaughlin :  Let  him  answer  it.  Go  ahead,  if  he  is 
that  sneaky. 

Mr.  Offutt :  If  your  Honor  please,  it  is  to  contradict  what 
he  has  previously  said  here  in  relation — 

The  Court:  That  goes  to  a  collateral  matter. 

Mr.  Offutt:  Verv  well,  vour  Honor. 

May  I  proffer  what  it  would  develop,  your  Honor,  for  the 
record,  so  the  record  will  be  complete? 

The  Court:  No.  I  consider  the  question  incompetent. 

#*###*#••* 

1200  Mr.  McLaughlin:  He  laid  no  foundation. 

Mr.  Offutt:  I  am  just  laying  a  foundation  now. 
Mr.  McLaughlin:  It  is  strictly  a  collateral  matter,  your 
Honor.  It  has  no  bearing  at  all  on  it. 

Mr.  Offutt :  It  is  not  a  collateral  matter,  I  submit,  if  you 
will  let  me  ask  the  question. 
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The  Court:  Just  a  moment. 

Don’t  interrupt  counsel  when  counsel  is  making  an 
objection. 

Have  you  finished  your  objection,  Mr.  McLaughlin? 

#  *  •  *  *  *  #  #  •  « 

1205  By  Mr.  McLaughlin: 

Q.  Mr.  Stein,  did  you  say  you  were  a  lawyer?  A.  Yes, 
sir.  In  fact,  I  tried  a  case  against  you. 

Q.  Now,  just  answer  the  question. 

Mr.  Offutt:  I  don’t  think  he  should  interrupt  the  witness. 
I  object  to  his  raising  his  hand  and  interrupting  the  witness. 
1  am  objecting,  if  your  Honor  please,  to  Mr.  McLaughlin 
interfering  with  the  witness ’s  answer. 

1206  The  Court:  Your  objection  is  overruled. 

i 

By  Mr.  McLaughlin: 

Q.  You  say  you  are  a  lawyer  and  you  are  associated  with 
Mr.  Offutt;  is  that  right?  A.  That  is  correct. 

Q.  Now,  are  you  associated  with  Mr.  Offutt  as  a  lawyer 
or  as  a  private  detective?  A.  As  a  lawyer,  sir. 

Q.  What?  A.  As  a  lawyer,  sir.  j 

Q.  Now,  he  pays  you  a  certain  salary,  doesn’t  he? 

Mr.  Offutt:  I  object  to  that,  if  your  Honor  please.  That 
is  not  within  the  direct  examination  and  he  is  just  doing 
that  to  embarrass  this  young  lawyer. 

Mr.  McLaughlin:  I  am  not  embarrassing  him. 

Mr.  Offutt:  It  is  not  relevant,  material  or  competent. 
The  Court:  Objection  overruled. 

i 

By  Mr.  McLaughlin:  j 

Q.  He  does  pay  you  a  salary,  doesn’t  he?  A.  No,  he 
doesn’t  pay  me  a  salary. 

Q.  Doesn’t  he  pay  you  fifty  dollars  a  week?  A.  He  pays 
me  an  amount  according — it  is  on  a  fee  basis. 


i 

i 
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1210  Mr.  Offutt:  Now,  if  your  Honor  please,  I  object 
to  that  characterization,  and  the  tone  of  voice. 

It  is  very  discourteous  and  unbecoming  to  a  District  At- 
tornev,  and  T  ask  vour  Honor  to  admonish  him.  It  is  about 
time  we  have  some  respect  shown  to  this  witness  here. 

The  Court:  You  have  not  shown  much  respect  to  this 
Court,  Mr.  Offutt.  You  have  no  right  to  ask  for  it. 

Mr.  Offutt:  I  have  a  right,  your  Honor, — 

The  Court:  I  want  to  say,  T  saw  nothing  disrespectful 
in  Mr.  McLaughlin’s  conduct.  I  think  his  conduct  was 

within  the  proprieties,  entirely. 

*♦**#**#•* 

1228  Henry  Lincoln  Peckham,  Jr. 

the  defendant,  was  called  as  a  witness  in  his  own  behalf 
and,  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

By  Mr.  Offutt : 

Q.  Will  you  state  your  full  name,  Dr.  Peckham?  A. 
Henry  Lincoln  Peckham,  Jr. 

Q.  And  where  do  you  live,  sir?  A.  640  Princeton  Place, 
Northwest. 

Q.  And  how  long  have  you  lived  at  that  address, 

1229  sir,  approximately?  A.  About  34  years. 

Q.  And  with  whom  do  you  live  there  ?  A.  With  my 

brother. 

Q.  And  does  you  sister  live  there? 

Mr.  McLaughlin:  I  object.  Wait  a  minute,  now.  This  is 
his  witness,  your  Honor. 

The  Court :  Objection  sustained. 

Mr.  McLaughlin:  I  object  to  his  suggesting  who  lives 
there  and  who  doesn’t. 

By  Mr.  Offutt : 

Q.  Who  is  your  brother?  What  is  his  name?  A.  Felix 
A.  Peckham. 
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Q.  Was  she  living  in  that  house  at  that  time? 

1230  Mr.  McLaughlin :  Your  Honor,  he  says  she  does  not 
live  there  now.  That  is  all  we  are  interested  in. 

Mr.  Offutt :  I  am  going  to  show,  your  Honor, — 

The  Court :  Objection  sustained. 

Mr.  McLaughlin:  Yes,  I  object. 

The  Court :  It  is  entirely  immaterial. 

Mr.  Offutt :  It  is  something  the  Government  had  in,  your 
Honor,  about  the  telephone. 

Mr.  McLaughlin :  I  object  to  this. 

The  Court :  It  is  entirely  immaterial. 

Mr.  McLaughlin :  Let  him  answer  the  questions. 

Mr.  Offutt :  May  I  hear  what  Mr.  McLaughlin  said,  your 
Honor?  I  did  not  get  it.  He  was  interrupting  your  Honor 
at  that  time. 

The  Court :  He  did  not  interrupt  the  Court. 

By  Mr.  Offutt : 

Q.  Now,  Dr.  Peckham,  are  you  a  practicing  physician  in 
the  District  of  Columbia?  A.  I  am. 

Q.  When  did  you  graduate  in  medicine?  A.  I  graduated 
at  George  Washington  University.  ! 

Q.  What  year?  A.  1934.  ; 

*  *  *  *  #  #  #  *  *  # 

| 

1231  Q.  Did  you  have  any  special  training  of  any  kind? 
A.  Yes,  at  Johns  Hopkins  University. 

Q.  Any  other  special  training? 

Mr.  McLaughlin:  I  think  he  has  identified  the  witness 
enough,  your  Honor. 

The  Court :  Objection  sustained. 

Mr.  Offutt :  All  right. 

Mr.  McLaughlin :  Absolutely. 

The  Court:  I  think  the  witness’s  life  story  is 

1232  irrelevant. 

Mr.  McLaughlin :  Yes.  I  think  he  has  identified  him 
sufficiently. 

Mr.  Offutt :  I  am  not  going  into  the  life  story,  your  Honor. 
The  Court :  I  sustain  the  objection.  | 
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By  Mr.  Offutt : 

Q.  After  your  service  in  the  United  States  Public  Health 
Service,  what  did  you  do  then?  A.  I  went  to  work  for  a 
doctor  here  in  Washington. 

Mr.  McLaughlin :  I  am  going  to  object  to  this,  your  Honor. 
I  think  he  has  identified  the  witness  enough. 

The  Court:  Objection  sustained. 

Mr.  Offutt :  If  your  Honor  please. — 

The  Court:  I  am  not  interested,  and  I  am  sure  the  jury 
is  not  interested,  in  this  witness’s  life  story. 

I  suggest  you  get  down  to  the  issues  of  this  case. 

Mr.  Offutt:  I  want  to  state  his  qualifications. 

The  Court:  He  is  not  called  as  an  expert  witness. 

Mr.  McLaughlin:  In  his  opening  statement  he  denied 
ever  seeing  the  girl. 

Mr.  Offutt :  If  your  Honor  please,  I  object. 

I  have  some  questions  which  later  I  wish  to  propound  to 
this  doctor,  as  a  physician,  and  a  man  of  experience  in 
certain  lines. 

#•#**##•** 

1235  Q.  On  May  2,  1951,  did  you  with  intent  to  procure 
the  miscarriage  of  Mary  M.  Ott,  otherwise  known 
as  Mary  Lee  Ott,  use  any  instrument  or  means  of  any  kind, 
medicine,  drug  of  any  kind,  on  Mary  Lee  Ott,  at  your  office 
at  640  Princeton  Street,  Northwest,  in  an  effort  to  bring 
about  an  abortion?  A.  No,  I  did  not. 

Q.  Did  you  ever  at  any  time  in  the  week  of  May,  either 
at  vour  office  or  anywhere  else  in  the  District  of  Columbia, 
either  by  administering  medicines  or  drugs  or  instruments 
of  any  kind  on  Mary  Lee  Ott,  in  an  effort  to  bring  about 
an  abortion,  in  1951?  A.  I  did  not. 

Q.  On  May  7,  1951,  did  you  see  Mary  Lee  Ott — this  lady 
back  here,  sitting  in  the  first  row  in  the  courtroom — in  your 
office,  between  5  and  6  p.  m.  on  that  Monday,  at  your  home 
at  640  Princeton  Place,  Northwest?  A.  No,  I  did  not. 

Q.  Where  were  you  on  Monday,  May  7,  1951,  between  5 
and  6  p.  m.  ?  A.  In  George  Washington  Hospital. 
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Q.  And  when  had  you  entered  George  Washington  Hos¬ 
pital?  A.  At  5  p.  m.,  on  the  day  before. 

Q.  What  time  did  you  leave  your  house  on  the  day 

1236  before,  Sunday,  May  6, 1951? 

| 

#  *  *  *  #  •  #  • 

Q.  And  when  had  you  first  seen  him  with  respect  to  this 
operation?  A.  I  saw  him  the  first  time  way  back  in — 

i 

Mr.  McLaughlin:  I  object  to  it.  I  cannot  see  the  mate¬ 
riality  of  it. 

1237  The  Court :  Objection  sustained.  I  think  that  is  too 
far  afield. 

Mr.  Offutt :  All  right. 

###**#*••• 

1239  Q.  Did  you  have  a  talk  or  conference  with  this 

gentleman,  George —  j 

Is  it  all  right  to  say  it,  your  Honor? 

— this  gentleman,  Mr.  George  A.  Christenson,  with  re¬ 
spect  to  performing  an  abortion  on  Mary  Lee  Ott,  or  any¬ 
one  else?  A.  No,  I  did  not. 

Q.  And  specifically,  in  1951,  as  he  testified  here?  A.  Nb. 

Q.  Did  you  ever  have  any  talk  by  telephone  with  George 
A.  Christenson,  this  gentleman  who  testified  here,  at  any 
time,  with  respect  to  performing  an  abortion  on  Mary 

1240  Lee  Ott  or  Mary  Lee  Christenson,  or  anybody  else? 
A.  No,  I  did  not. 

Q.  Did  you  ever  quote  any  price  to  him,  Mr.  George  A. 
Christenson,  and  Mary  Lee  Ott,  in  your  office,  or  any  place 
else,  in  connection  with  performing  an  abortion  ?  A.  No. 

#  *  *  *  #  *  *  *  *  * 

1240  Q.  Showing  you  now  the  calendar — your  log— for 
Friday,  January  18,  which  is  now  in  evidence,  1952, 
can  you  tell  us  from  that  log  or  can  you  tell  us  from  your 
recollection  who  was  in  your  office  between  5  and  6  p.  m., 
January  18,  1952?  A.  I  can  by  referring  to  some  notes 
I  have. 
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Q.  Now,  those  entries  on  the  log  there,  pointing  speci¬ 
fically  to  the  last  entry  on  that  log  on  that  date,  Friday, 
January  18,  what  was  the  name  of  that?  Was  that  the  last 
patient  in?  A.  Yes,  that  was  the  last  patient  that  day. 

Q.  And  what  was  the  name  of  that  patient?  A.  That  was 
Mrs.  Eleanor  Kennedy,  2000  Connecticut  Avenue,  North¬ 
west. 

Q.  What  was  that  address?  A.  2000  Connecticut  Avenue, 
Northwest. 

Q.  Where  does  she  work?  A.  Woodward  &  Lothrop’s. 

**#####**# 

1243  Q.  Now,  this  patient  above  there  (indicating),  how 
many  patients  did  you  have  during  your  office  hours 

that  day,  Friday,  January  18?  A.  Five. 

Q.  And  what  were  the  office  hours?  A.  3  to — 

The  Court:  He  has  answered  that. 

Mr.  Offutt:  Oh,  he  did? 

What  was  it,  vour  Honor? 

I  am  sorry. 

Tlie  Court:  Well,  he  has  answered  that  question,  and  I 
am  not  going  to  give  you  his  answer. 

Mr.  Offutt:  All  right. 

Thank  you,  sir. 

J  7 

*****•*••• 

1244  Mr.  Offutt:  Now,  if  your  Honor  please,  may  I 
have  an  objection  at  this  time?  I  tender  the  name  of 

that  other  person,  and  the  name  of  these  witnesses  who  were 
in  that  office  that  afternoon,  and  addresses  of  those  various 
patients  who  were  in  there  during  that  entire  office  period 
from  3:30  to  the  last  time — that  is,  the  last  patient;  the 
names,  addresses,  and  places  of  employment. 

The  Court:  Any  objection? 

Mr.  McLaughlin :  No,  I  have  no  objection. 

The  Court :  Now,  just  a  moment. 

You  can  give  their  names  and  give  their  addresses,  but 
don't  bring  in  their  places  of  employment. 
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T  am  not  going  to  permit  any  outsider  to  be  embarrassed. 
Mr.  Offutt:  I  am  not  trying  to  embarrass  any  outsider 
This  man  is  entitled,  your  Honor, — 

The  Court:  You  can  get  their  names  and  addresses. 

If  you  go  to  a  doctor,  you  don’t  want  everybody  in  town 
to  know  that  you  have  gone  to  a  particular  doctor  on  a 

particular  date.  j 

****####•# 

| 

1245  Q.  Now,  Dr.  Peckham,  when  did  the  patient — 
Now,  could  I  refer  to  the  name  of  the  patient  that  is 

tendered,  vour  Honor? 

The  Court :  I  have  made  my  ruling. 

By  Mr.  Offutt: 

Q.  Now,  what  were  the  names  and  addresses-^-the 
address  of  the  next  to  the  last  patient  that  you  saw  on  that 
day?  A.  The  next  to  the  last  patient’s  name  was  Shirley 
Chase. 

Q.  Miss  or  Mrs.?  A.  Miss. 

Q.  All  right.  A.  3466  South  Utah  Street,  Arlington. 

Q.  Is  that  U-t-a-h,  or  E-u-t-a-w?  A.  Yes,  if  is 

1246  U-t-a-h. 

What  was  the  patient  above  there? 

By  the  way,  I  notice  that  the  third  from  the  last  patient 
you  saw — A.  Sarah  Moyer,  1713  Rhode  Island  Avenue, 
Northwest. 

Q.  How  do  you  spell  the  last  name?  A.  M-o-v-e-r. 

Q.  How  do  you  spell  the  first  name?  A.  S-a-r-a. 

Q.  Now,  what  is  the  name  of  the  patient  ahead  of  that 
one?  A.  That  is  Mrs.  Mary  Jane  Offutt. 

Q.  What?  A.  3500  14tli  Street,  Northwest. 

Q.  Mary  Jane  Olfutt?  A.  Yes. 

Q.  Ts  that  my  mother  you  are  referring  to?  A.  Yes. ; 

Q.  And  what  is  the  patient  above  there?  A.  Miss  Marie 
Curley,  3560  Albemarle  Street,  Northwest.  | 

Q.  And  how  do  you  spell  the  last  name  of  that  one? 
A.  C-u-r-l-e-y. 
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Q.  Now,  this  last  patient  yon  referred  to  that  was 

1247  there,  the  one  that  was  in  your  office,  Mrs.  Kennedy, 
did  you  say?  A.  Yes. 

Q.  What  did  you  say  the  first  name  was?  A.  Eleanor. 

Q.  Mrs.  Eleanor  Kennedy.  What  time  did  she  get  there, 
do  you  recall?  A.  She  got  there  very  close  to  5,  maybe  10 
minutes  past  5. 

Q.  Was  she  alone,  or  accompanied  by  anybody?  A.  No, 
she  came  with  her  husband. 

Q.  And  do  you  know  his  first  name?  A.  No,  I  don’t. 

Q.  About  what  time  did  she  leave,  do  you  recall?  A.  I 
think  it  was  very  close  to  6  o’clock,  maybe  10  minutes  of. 

Q.  By  the  way,  this  Mrs.  Kennedy,  can  you  describe  her? 
Is  she  a  blond,  brunette,  red-haired,  or  white-haired,  or 
what  is  it  ? 

*####**### 

1248  Q.  Describe  Mrs.  Kennedy,  please.  A.  She  is  tall, 
blond,  slender. 

Q.  And  about  what  is  her  age?  A.  I  think  it  is  about 
30  or  32. 

The  Court:  I  think  this  might  be  a  convenient  time  to 
suspend  for  the  day. 

Mr.  McLaughlin :  May  we  mark  those  two  cards  that  he 
was  just  looking  at,  your  Honor — put  some  kind  of  a  mark 
on  them? 

The  Court:  Yes. 

1249  Mr.  McLaughlin:  Those  two  cards  that  you  had 
reference  to. 

Mr.  Offutt:  Something  you  used  to  refresh  your  recol¬ 
lection,  was  it? 

Mr.  McLaughlin :  Just  put  a  mark  on  there. 

Mr.  Offutt :  Sure. 

The  Court:  I  think  counsel  has  a  right  to  see  anything 
that  any  witness  uses  to  refresh  his  recollection. 

Mr.  Offutt :  Knless  it  has  treatment  on  it.  If  it  has  treat¬ 
ment  of  patients,  he  is  not  entitled  to  see  it;  only  the  name 
and  address,  not  treatment. 
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Mr.  McLaughlin :  Just  put  a  mark  on  them  so  I ;  will 
know  they  are  the  same  cards  tomorrow,  your  Honor. 

Mr.  Offutt:  That  is  all  right.  j 

Mr.  McLaughlin :  Put  some  kind  of  a  mark  on  them. 
The  Court:  Mark  them  for  identification. 

Mr.  Offutt:  All  right. 

Mr.  McLaughlin:  Put  a  mark  on  each  one,  so  you  will 
recognize  it.  Put  your  initials,  or  something,  on  it. 

Mr.  Offutt:  Mr.  McLaughlin  requested  that  the  initials 
be  put  on  of  the  Clerk. 

Air.  McLaughlin :  Just  so  he  will  recognize  what  he  puts. 

i 

*######**  * 

1257  By  Mr.  Offutt :  j 

Q.  Dr.  Peckham,  did  you  give  us  the  names  of  all 
the  patients  on  there  yesterday?  A.  Yes,  sir,  I  think  so. 

Mr.  Offutt:  If  that  microphone  bothers  you  too 

1258  close,  push  it  away,  Doctor;  if  it  bothers  you,  push 
it  away. 

By  Mr.  Offutt:  j 

Q.  Dr.  T  ’eckham,  did  you  talk  to  Mrs.  Mary  Lee  Ott  on 
Friday,  June  18th,  this  lady  here  (pointing?)  A.  i^o.  I 
didn  ’t. 

Q.  I  believe  T  have  asked  you  if  you  saw  her  at  any  place 
on  that  day  before.  A.  No. 

Q.  Showing  you  Government’s  Exhibit  4 — oh,  is  this  in 
evidence  or  for  identification?  j 

The  Deputy  Court  Clerk:  In  evidence. 

By  Mr.  Offutt: 

Q.  Showing  you  Government’s  Exhibit  4,  will  you  tell  us 
what  that  is?  A.  That  is  a  card  with  the  name  and  address 
and  age  and  so  forth  of  Mary  Ott,  and  the  number,  the  card 
number  on  it. 

Tt  also  has  some  information  on  it  relative  to  a  certain 
date  that  she  was  in  my  office. 
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Q.  That  information  which  is  written  on  there,  is  that 
in  your  writing?  A.  Yes. 

********** 

1263  Q.  Did  you  see  Mrs.  Ott  on  January  9,  1952? 
A.  I  did. 

Q.  And  tell  us  what  occurred  on  that  day.  A.  She  came 

to  my  office. 

* 

Q.  You  may  use  this  (handing  to  witness)  if  you  wish  in 
any  way  in  connection  with  your  testimony.  Tell  us  what 
happened.  A.  She  came  in  the  office  and  she  corn- 

1264  plained  of  a  head  cold,  and  she  also  had  some  tender¬ 
ness  in  the  area  of  her  kidney  operation  that  she  had 

had  the  previous  November;  also  some  vague  discomfort 
down  in  the  left  side  of  her  abdomen.  She  was  very  much 
concerned  about  it  because  she  was  afraid  she  was  having 
a  recurrence  of  this  kidney  trouble  for  which  she  had  had 
the  operation. 

She  wanted  me  to  examine  her  to  see  if  there  was  any 
recurrence  of  kidney  trouble. 

Q.  Did  you  make  an  examination  of  her?  A.  T  did. 

Q.  Was  there  any  further  conversation  with  her  in  con¬ 
nection  with  that  visit?  A.  Yes. 

Q.  Tell  us.  A.  When  she  first  came  in  the  office  T  didn’t 
recognize  her,  and  she  realized  that  and  asked  me  if  I  didn’t 
remember  her,  and  I  said  no,  she  was  vaguely  familiar,  that 
I  just  couldn’t  place  her  where  I  had  seen  her,  and  she  said, 
“Well,  I  was  in  to  see  you  last  May.” 

She  asked  me  how  my  back  was  getting  along;  said  she 
was  in  the  first  week  in  May  and  I  was  having  a  lot  of 
trouble  with  my  back. 

Q.  Did  you  tell  her  about  having  that  operation?  A.  Yes, 
I  did.  I  told  her  I  had  an  operation  since  then,  and  then 
she  told  me  about  her  operation. 

********** 

1265  Q.  Did  she  discuss  anything  with  you  at  that  time, 
on  January  9th,  when  she  was  telling  you  about  the 
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operation  for  the  kidney  and  in  respect  to  when  she  saw 
you  in  May,  1951,  was  there  any  discussion  between  you  or 
information  given  to  you  about  what  advice  you  had  given 
her  at  that  time,  or  anything  connected  with  that  visit? 
A.  I  don ’t  recall  specifically. 

Q.  Did  that  refresh  your  recollection  any  as  to  what 
you  had  seen  her  for  in  May,  1951?  A.  Yes,  it  did. 
1266  Q.  And  tell  us  what  you  had  seen  her  for.  A.  She 
had  a  urinary  infection  at  that  time. 

Q.  Do  you  recall  what  treatment  you  gave  to  her?  A.  Yes. 
1  gave  her  some  urinary  disinfectant  to  take,  which  she  took, 
and  she  improved. 

*  *  #  *  #  #  #  #  •  • 

1272  Q.  Now,  then,  did  you  receive  any  other  informa¬ 
tion  as  to  the  condition  of  this  patient,  on  January 
9th,  anything  else  that  she  discussed  with  you?  A.  Wlell, 
she  had  a  head  cold. 

*  #  #  #  *  *  #  #  *;# 

1275  Q.  Any  discussion  between  you  and  her  or  any 
advice  you  gave  her  or  any  medicine  you  suggested 

in  connection  with  that?  A.  No.  I  just  told  her  that  I  had 
found  nothing  wrong  at  that  examination,  and  I  wouldn’t 
worry  about  it,  but  if  it  continued  to  give  her  trouble  to 
come  back  and  I  would  recheck  it. 

*  *  #  #  *  *  #  #  #  1  * 

1276  Q.  Was  there  any  discussion  with  her,  with  you, 

or  anv  information  given  bv  her  to  vou  in  relation 
*  #  * 
to  any  pregnancy  at  that  time?  A.  No. 

Q.  What  name — did  she  give  the  name  of  Mrs.  George 

Christenson  at  that  time?  A.  No,  she  did  not. 

Q.  Did  she  give  the  name  of  Mrs. — 

The  Court:  Just  a  moment.  You  must  not  ask  leading 

questions. 

Mr.  McLaughlin:  Absolutely,  it  is  leading. 

•  *••#*#**• 
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1280  Q.  And  after  you  had  treated  Miss  Ott,  the  lady 
who  identified  herself  as  Miss  Ott,  on  January  9th, 
did  you  make  any  charge  for  your  services?  Did  you  charge 
her  for  the  service?  A.  On  January  9th? 

Q.  Yes,  sir.  A.  Yes. 

Q.  How  much  did  you  charge  her?  A.  $5. 

********** 

1282  Q.  The  three  gentlemen  who  were  there  from  the 
Police  Department  on  February  26,  1952,  can  you  tell 

us  whether  or  not  that  nasal  dilator  you  referred  to,  that 
you  used  on  Miss  Ott — that  is  the  lady,  Miss  Ott,  the  witness 
in  this  case — was  that  taken  from  your  premises?  A.  Yes, 
it  was. 

Q.  One  of  the  officers,  I  don’t  remember  the  name  of  him, 
described — one  of  those  three  officers,  either  Officer 

1283  Waters  or  Officer  Sullivan — or  Lieutenant  Sullivan — 
one  of  them  described  a  large  drawer  with  a  lot  of 

cards  in  it.  Did  they  take  that  large  drawer  with  a  lot  of 
cards  from  your  office?  A.  Yes,  they  did. 

Q.  Was  that  ordered  returned  to  you,  sir?  A.  Yes. 

The  Court:  That  is  excluded. 

Mr.  McLaughlin :  Let  him  go. 

Mr.  Offutt:  I  just  want  to  show  possession  of  it,  that  we 
had  possession  of  it  at  one  time. 

The  Court :  That  is  immaterial. 

Mr.  Offutt:  I  think  it  is  material. 

Mr.  McLaughlin:  I  have  no  objection,  Your  Honor. 

The  Court:  Very  well. 

********** 

12S6  Q.  I  am  referring  to  January  IS,  1952,  and  the 
numbers  which  you  referred  to  yesterday  on  your 
log,  would  you  tell  me  the  numbers  on  the  log  of  January 
18, 1952?  A.  Do  you  want  me  to  read  them? 

Q.  Yes,  sir,  for  the  record.  A.  S14. 

Q.  Is  that  reading  from  top  to  bottom?  A.  Yes. 

Q.  Ts  that  the  way  the  patients  were  seen,  in  order? 
A.  Yes,  all  except  one  of  them. 
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1287  Q.  All  right.  A.  814;  809;  44-A;  812;  815  and  798. 

Q.  Are  these  cards  which  are  marked  for  identi¬ 
fication — 1  will  ask  you  this — will  you  tell  us  what  814,  what 
the  name  of  that  person  was?  If  you  need  to  refresh  your 
recollection — 

Mr.  McLaughlin :  I  think  he  has  been  all  over  this  yester¬ 
day,  hasn’t  he,  Your  Honor? 

The  Court:  Yes,  you  have  been  all  over  this.  Yesterday 
you  had  the  witness  give  the  name  of  the  five  patients  that 
he  saw  between  5  and  6  o’clock  on  January  18. 

Mr.  Offutt:  I  am  sure  I  didn’t  mention  numbers. 

The  Court:  No  No,  not  numbers,  but  you  had  the  witness 
give  the  names.  j 

Mr.  Offutt:  That’s  right.  Now  I  want  to  ask  him  today 
to  identify  them  with  the  log  so  that  we  will  have  the  num¬ 
ber  and  the  name  entry  so  that  we  will  have  the  number  apd 
the  name  correlated  in  accordance  with  all  the  evidence. 

The  Court:  But  you  can’t  go  back  to  the  same  subject 
matter.  He  has  given  you  the  names;  now  what  do  you 
want  to  do  now? 

Mr.  Offutt:  T  want  the  Government’s  exhibit  here,  start¬ 
ing  January  18th — 

Mr.  McLaughlin :  That  is  no  Government  exhibit, 
128S  your  Honor. 

The  Court:  What  is  it? 

Mr.  McLaughlin :  That  is  no  Government  exhibit. 

Mr.  Offutt:  Tt  is  a  Government  exhibit,  and  the  whole 
book  was  offered  over  my  objection. 

Mr.  McLaughlin :  T  mean  those  tickets  in  his  hand. 

Mr.  Offutt:  And  it  is  Government’s  Exhibit  5. 

Mr.  McLaughlin  :  Oh,  yes,  that  is  a  Government’s  exhibit. 
I  was  referring  to  the  tickets. 

•  #  •  •  #  *  #  *  #  * 

1289  Q.  That  is  the  first  one.  coming  down?  A.  Yes.  is 
Mrs.  Helen  King. 

Q.  Take  it  a  little  slow  so  I  can  get  it.  j 
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The  Court:  Proceed. 

The  Witness :  S09,  Mary  Curley. 

By  Mr.  Offutt: 

Q.  That  is  C-u-r-l-e-y?  A.  Yes. 

Q.  Yes,  sir.  A.  44-A,  Mrs.  Mary  Jane  Offutt. 

Q.  Yes.  A.  812,  Sarah  Moyer. 

Q.  M-o-y-e-r.  A.  That’s  right.  815,  Shirley  Chase;  and 
798  is  Mrs.  Eleanor  Kennedy. 

Q.  All  right.  And  those  numbers  which  you  have  referred 
to  on  the  log,  and  identified  as  the  individuals,  are  those 
the  numbers  of  the  account  cards  of  those  patients'?  A.  Yes. 

Q.  Are  those  account  cards,  or  patient  cards,  do  they 
have,  the  original,  have  treatment  notations  on  them? 
A.  Some  of  them  do,  yes. 

********** 

1290  Q.  On  the  log  which  you  have  that  page  now,  Fri¬ 
day,  January  18,  1952,  that  we  are  inquiring  about, 
does  that  have  any  notation  on  there  other  than  the  num¬ 
bers?  A.  It  lias  the  amount  of  money  paid. 

Q.  Is  that  true  in  each  case?  A.  Yes,  sir. 

Q.  Is  that  the  method  you  have  of  keeping  your  books, 
sir?  A.  That  is  right. 

Q.  Do  you  have  an  alphabetical  index  also,  sir?  A.  Yes. 
Q.  Are  those  cards  of  your  records  typed  on  any  par¬ 
ticular  —  I  mean  the  names,  are  they  typed  or  handwritten, 
I  mean  the  names,  of  the  patients?  A.  Cards? 

Q.  I  mean  the  names  on  the  patients’  cards?  A.  They 
are  typed. 

Q.  And  do  you  have  the  typewriter  in  your  office? 
A.  Yes. 

********** 

1292  Mr.  Offutt:  I  want  to  tell  your  Honor  what  the 
situation  is.  The  “5”  on  here  you  will  see  is  very 
definite  and  different  from  this  “5”,  and  that  is  the  reason 
I  point  the  5  out,  the  5  here  and  the  5  there,  this  is  a  differ¬ 
ent  type  on  this  typewriter,  and  we  will  produce  it,  if  neces- 
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sary.  And  it  is  my  position — I  am  reliably  informed  from 
a  good  source — that  these  cards  have  every  one  been  copied, 
and  the  originals  are  retained  either  in  the  Police  Depart¬ 
ment  or  by  the  District  Attorney,  and  he  just  dropped  four 
or  five  cards  on  the  floor. 

#  *  *  *  #  #  *  #  #  • 

1294  Q.  Dr.  Peckham — I  would  like  to  ask  Your  Honor 
when  you  intend  to  recess,  if  you  intend  to  recess  at 
the  usual  time. 

The  Court:  You  may  proceed  for  a  while. 

Mr.  Offutt:  May  I  know  about  the  time1? 

The  Court:  No.  We  have  wasted  five  minutes  for  an 
unnecessary,  what  I  deem  to  be  an  unnecessarv  bench  con- 
ference.  Now,  proceed. 

Mr.  Offutt:  May  I  object  to  that  statement,  Your  Honor? 

*  *  •  *  #  *  *  *  *  I  • 

1317  By  Mr.  Offutt: 

Q.  Now,  then,  did  you  hear  Mrs.  Mary  Lee  Ott  when 
she  testified  on  the  stand  relating  to  her  conversation 
which  she  claims  to  have  had  with  you,  on  the  day  before 
the  trial,  when  you  called  her  up,  at  her  place  of  business, 
on  May  25,  Monday — no,  May  26 — Monday  of  this  year? 
A.  Yes,  I  did.  j 

Q.  Did  you  call  her  up  at  her  office  on  that  day,  as  she 
said?  A.  No,  I  didn’t. 

Q.  Did  you  tell  her— did  you  hear  her  testify  that  you 
called  her  up  and  told  her  you  were  sorry  that  the  abortion 
didn’t  turn  out  all  right,  and  you  would  return  her  money 
to  her?  A.  No,  I  didn’t  say  any  such  thing. 

1318  Q.  Did  you  call  her  at  any  time  after  you  were 
arrested,  February  26,  1952?  A.  No. 

Q.  Did  you  ever  tell  her  that  you,  at  any  time,  by  tele¬ 
phone  or  any  other  way,  that  you  would  give  her  some 
money  back?  A.  No,  indeed. 

Q.  Did  you  ever  get  any  money  from  her  to  perform  an 
abortion  at  that  time?  A.  No,  I  didn’t. 


Q.  Did  you  ever  receive  any  money  from  anybody  to  per¬ 
form  an  abortion  on  her,  or  attempt  to  perform  an  abortion 
on  her,  Dr.  Peckham.  A.  No,  I  didn’t. 

********** 

1319  Q.  Since  having  had  that  conversation  in  May — 
did  the  person  who  called  you  identify  themselves 

byname?  A.  Yes. 

Q.  If  so,  what  was  it?  A.  Mary  Lee  Ott. 

Mr.  McLaughlin:  1  object;  that  is  immaterial,  Your 
Honor. 

********** 

1320  Now,  Dr.  Peckham,  what  time  was  that  call? 

A.  It  was  in  the  early  evening,  between  6  and  7,  I 

think. 

Q.  Tell  us  what  happened.  Just  tell  us  the  whole  thing. 
A.  Well,  she  called  up  and  demanded  money. 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor. 

The  Court:  Just  a  moment. 

By  Mr.  Offutt : 

Q.  All  right;  tell  us — 

The  Court :  Objection  sustained  on  the  ground  there  is 
not  sufficient  identification. 

Mr.  Offutt:  All  right. 

By  Mr.  Offutt : 

Q.  Now,  since  you  have  received  that  call,  have  you  heard 
that  person,  Mrs.  Mary  Lee  Ott,  in  court  here  testify? 
A.  Yes. 

Q.  Did  you  hear  her  use  this  microphone  that  you  now 
have  in  front  of  you?  A.  Yes. 

Q.  Did  you  hear  her  speak  without  the  use  of  the 

1321  microphone  at  various  times  around  this  court? 
A.  Yes. 

Q.  Are  you  able  to  identify  that  person  that  called  you 
on  Monday,  May  26,  sometime  around  dinner  time,  as  you 
have  stated,  and  identified  themselves  as  Mary  Lee  Ott? 
A.  Yes. 
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Q.  Who  was  it?  Whose  voice  was  it?  A.  It  was  Mary 
Lee  Ott. 

Q.  And  when  you  say  Mary  Lee  Ott,  you  mean  this  lady, 
Mary  Lee  Ott,  who  is  sitting  in  the  front  row  here,  writing 
on  this  paper?  A.  Yes. 

Q.  Tell  us  what  the  conversation  was,  the  whole  thing. 
A.  Well,  after  she  identified  herself  I  asked  her  what  she 
was  calling  me  up  for;  what  did  she  want  with  me. 

She  said  she  wanted  to  talk  to  me,  so  I  said,  “My  lawyer 
told  me  not  to  talk  to  you.” 

So  she  said,  “Well,  just  listen  to  me  a  minute.” 

Q.  What  was  her  attitude,  the  manner  in  which  she  was 
talking?  A.  She  was  nervous  and  excited. 

Q.  All  right;  go  ahead.  A.  The  gist  of  the  conversa- 
1322  tion  was  that  she  wanted  me  to  give  her  some  money. 

Q.  What  did  she  say?  Tell  us  the  best  way  you 
can,  the  best  you  recall  what  she  said?  A.  She  said  she 
needed  money  badly.  She  said  she  talked  to  the  District  At¬ 
torney  and  he  was  so  mad  at  me  that  he  said  he  would  do 
anything  to  get  me  convicted. 

Q.  Did  she  use  the  name  of  the  District  Attorney?  A.  She 
mentioned  the  name  of  Mr.  McLaughlin,  ves. 

^  *  i 

Q.  Did  she  say  anything  else?  A.  She  stated  that  he  had 
agreed  to  drop  all  charges  against  her  boy  friend  if  she 
would  testify  and  help  them  convict  me. 

Q.  Tell  us  what  else;  anything  else?  A.  She  said  she  had 
a  lot  of  bills  she  needed  to  pay,  and  she  was  very  desperately 
in  need  of  money,  and  she  said  if  I  would  give  her  a  thousand 
dollars  she  would  refuse  to  tell  lies  about  me  when  the 


time  came. 

Q.  What  else  did  she  say?  Anything  else  in  that  con¬ 
versation?  What  did  you  say  to  her?  A.  Well,  T  asked  her 
what  she  was  trying  to  do;  was  she  trying  to  frame  me? 
She  knew  I  didn’t  do  any  abortion  on  her. 

Q.  What  did  she  say  about  that?  A.  Well,  she  said  the 
Government  had  put  pressure  on  her.  I 

1323  Q.  Did  she  say  anything  about  her  boy  friend? 
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Did  she  say — 

Mr.  McLaughlin:  Let  him  go  ahead;  don’t  you  suggest; 
he  is  doing  all  right. 

By  Mr.  Offutt: 

Q.  Tell  us  what  else  she  said.  A.  She  said  she  and  her 
boy  friend  were  in  a  spot.  I  told  her  that  was  blackmail 
and  I  did  go  for  that  stuff  and  I  wouldn’t  give  her  a  penny. 

So  then  she  said,  “Well,  if  you  don’t  pay  me  this  money 
right  away,”  she  says,  “I’m  going  to  do  everything  I  can 
to  help  Mr.  McLaughlin  convict  you.” 

Q.  Was  there  anything  else  said  that  you  can  recall,  in 
that  conversation?  A.  I  don’t  recall  anything  else — I  hung 
up  then. 

********** 

1324  Q.  Did  you  hang  up?  A.  Yes,  I  hung  up. 

Q.  Did  the  telephone  ring  shortly  after  that,  again? 
A.  Yes,  about  an  hour  later. 

Q.  And  the  person  who  talked  on  the  telephone  at  that 
time,  will  you  tell  us  whether  it  was  a  man  or  a  woman?  A. 
It  was  a  man. 

Q.  What  was  the  subject  of  the  conversation  then? 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor. 

The  Court:  Objection  sustained. 

By  Mr.  Offutt: 

Q.  Did  you  know  who  the  man  was?  A.  No,  I  didn’t. 

Q.  Did  he  give  a  name?  A.  No,  he  didn’t. 

Mr.  Laughlin:  I  object,  Your  Honor. 

Mr.  Offutt:  Let  me  lay  the  foundation  to  identify  the 
voice — I  will  lay  it ;  I  will  lay  it. 

By  Mr.  Offutt : 

Q.  Now,  did  you  see  lieutenant — the — strike  that. 

1325  Did  you  hear  the  man  who  testified  yesterday — I 
think  it  was  yesterday;  let  me  check  now — 
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if  Your  Honor  please,  the  clerk  apparently  doesn’t  want 
to  answer  my  question. 

I  want  to  know  what  the  record  shows  when  Lieutenant 
Donahower  testified,  so  that  I  can  fix  the  date. 

The  Court:  I  don’t  think  that  is  the  clerk’s  function  at 
all. 

Mr.  Offutt:  He  knows  the  date  he  testified. 

The  Court:  It  isn’t  the  clerk’s  function  to  keep  a  time 
sheet  on  witnesses. 

*  *  *  #  #  *  #  •  •  I  • 

By  Mr.  Offutt : 

Q.  Did  you  hear  the  witness,  the  gentleman,  Lieutenant 
Fred  Donahower,  when  he  was  testifying?  A.  Yes. 

Q.  Did  you  hear  him  also  talk  through  the  microphone 
here,  sir?  A.  Yes,  sir. 

Q.  That  you  are  using  in  the  courtroom  here,  or 
1326  amplifier,  whatever  that  apparatus  is?  A.  Yes. 

Q.  Did  you  hear  him  speak  without  using  the  am¬ 
plifier,  in  the  courtroom  here?  A.  Yes,  I  think  so. 

Q.  Now,  since  that  telephone  conversation  that  you  have 
referred  to  on  the  26th  of  February — no,  Monday,  May  26, 
the  day  before  the  trial — when  you  received  that  telephone 
call  from  that  man  about  an  hour  later,  that  you  referred 
to,  are  you  able  to  recognize  the  voice  and  identify  the 
person  by  that  recordation  of  voice?  A.  It  sounded  like 
Lieutenant  Donahower. 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor. 

The  Court:  Just  a  minute.  I  am  going  to  sustain  the 
objection. 

You  are  leading  the  witness  and  you  are  practically  sug¬ 
gesting  the  answer  to  the  witness  by  your  series  of  ques¬ 
tions. 

Mr.  McLaughlin :  Yes. 

The  Court:  I  am  going  to  sustain  the  objection  to  that, 
as  leading. 

Mr.  Offutt :  All  right,  then. 
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By  Mr.  Offutt : 

Q.  Since  that  time  when  you  had  the  conversation  with 
the  man  on  the  telephone,  about  an  hour  after  Mrs. 

1327  Mary  Lee  Ott,  here,  the  witness  in  this  case,  called 
you — that  is  the  voice  you  have  identified  as  hers, 

and  demanded  this  money — are  you  able  to  identify  the 
voice,  and  if  so,  will  you  tell  us  whose  voice  it  was,  the  name 
of  the  person?  A.  Well,  I  say  it  sounded  like  Lieutenant 
Donahower. 

Q.  What  did  he  say? 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor. 

The  Court :  Objection  sustained. 

Mr.  Offutt:  If  Your  Honor  please,  I  desire  to  make  a 
proffer  of  the  proof  of  this  conversation,  so  that  the  record 
will  be  complete  to  show'  w’hat  I  w'ould  prove. 

The  Court:  I  am  going  to  exclude  this  conversation  on 
the  ground  that  anything  that  Donahower  may  have  said 
to  this  witness  is  not  within  the  issues,  and  is  incompetent 
and  irrelevant. 

Mr.  Offutt :  May  I  put  it  in  the  record — 

The  Court:  No,  you  may  not. 

Mr.  Offutt :  — so  that  the  record  will  be  complete  to  show 
w'hat  I  w'ould  prove,  to  showr  the  relationship,  Your  Honor. 
The  Court:  No. 

Mr.  Offutt :  May  I  come  to  the  bench  and  tell  Your  Honor 
wiiat  I  w'ould  prove? 

The  Court:  No,  wre  are  not  going  to  have  any  more  bench 
conferences  for  a  while. 

1328  Mr.  Offutt :  Can  I  make  a  proffer  from  right  here 
of  what  I  expect  to  prove,  so  that  Your  Honor  would 

know'  ? 

The  Court:  No. 

Mr.  Offut :  I  except  to  that. 

The  Court:  You  may  write  it  out  and  you  may  submit 
a  written  proffer,  if  you  wish,  later  in  the  day,  and  I  will 
hand  it  to  the  reporter  and  have  the  reporter  enter  it  in  the 
record. 
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Mr.  Offutt:  Very  well,  sir.  May  I  do  that  sometime 
before  the  close  of  today,  because  I  have  a  limited  time  to 
use? 

The  Court:  Yes.  You  may  write  out  your  proffer  and 
hand  it  to  the  Court  at  any  time  during  the  day.  We  will 
not  have  any  bench  conferences. 

Mr.  Offutt:  Thank  you  very  much. 

By  Mr.  Offutt :  j 

Q.  Now,  since — oh — did  this  man,  whose  voice  called  you, 
mention  any  name  when  he  was  talking  to  you? 

Mr.  McLaughlin :  I  object  to  this. 

The  Court:  Now,  I  excluded  all  that  conversation. 

Mr.  Offutt:  I  am  just  laying  another  foundation. 

Mr.  McLaughlin:  I  object;  it  is  immaterial. 

The  Court :  No ;  I  am  excluding  anything  that  this  person 
has  said  to  this  witness — 

Mr.  McLaughlin :  If  he  did  do  it. 

1329  The  Court  (continuing) :  And  I  am  doing  it  for 
two  reasons.  In  the  first  place,  he  has  not  been  prop¬ 
erly  identified;  and  in  the  second  place,  if  he  were  Lieu¬ 
tenant  Donahower,  anything  he  said  would  be  hearsay  and 
inadmissible. 

Mr.  Offutt:  I  was  going  to  have  more  testimony  about 
identification,  Your  Honor — 

The  Court:  No;  I  am  going  to  exclude  it  anyway — 

Mr.  Offutt  (interposing) :  In  conformance  with  the  cases. 

The  Court  (continuing) :  — on  the  second  ground,  that  it 
is  hearsay  and  inadmissible. 

Mr.  Offutt:  I  note  an  objection  to  that,  sir. 

*■*#*•**#•* 

1340  The  Court  (continuing) :  — as  to  the  doctor’s  quali¬ 
fications  at  this  time.  All  I  say  is  that  is  sufficient 
examination  along  those  lines  at  this  time. 

Mr.  Offutt:  May  I  complete  the  qualifications  so  that  I 
am  assured  it  is  enough  for  Your  Honor  to  pass  on? 
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The  Court:  No,  no;  no  more  questions  on  the  qualifica¬ 
tions. 

You  wanted  to  ask  this  witness  his  expert  opinion. 

Mr.  Offutt:  That  is  right. 

The  Court :  Concerning  something. 

Mr.  Offutt :  That  is  right. 

The  Court :  You  may  ask  that  question. 

Mr.  Offutt:  Are  his  qualifications  conceded?  That’s 

1341  what  I  want  to  know  first.  Your  Honor  has  to  pass 
on  that. 

######*### 

The  Court:  No,  you  have  been  the  most  discourteous 
lawyer  that  has  ever  appeared  before  me. 

Mr.  Offutt:  I  say  to  Your  Honor  that  my  conduct  is 
exemplary.  I  deny  that.  I  deny  that  and  I  say  my  conduct 
is  exemplary  right  now,  and  Your  Honor  has  been  yelling 
at  me  and  leaning  forward  and  shaking  your  hand  at  me. 
*•*#•#*••* 

1342  Mr.  Offutt :  I  object  to  Mr.  McLaughlin  interrupt¬ 
ing  in  that  fashion. 

Mr.  McLaughlin:  Your  Honor,  I  think  we  should  have 
some  conduct  here  or  order  in  the  court. 

The  Court:  Very  well.  Mr.  McLaughlin  has  been  very 
respectful  to  the  Court. 

Mr.  McLaughlin :  I  am  sure  my  friend  is  being  very  ob¬ 
noxious. 

#«##••*••• 

1343  By  Mr.  Offutt: 

Q.  Considering,  Dr.  Peckham,  the  knowledge  that  you 
had  of  Mr.  Ott,  from  your  medical  attention  given  her, 
as  you  testified  here  today,  and  the  examination  of  her  on 
January  9,  1952,  and  the  visits  by  her,  and  treatment  for  a 
urinary  infection  in  May,  1951,  as  you  testified  to,  and  the 
kidney  operation  which  you  testified  to,  you  received  in 
your  history  and  examination  of  her,  Mary  Lee  Ott,  Jan- 
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uary  9,  1952,  having  occurred  November,  1952  (sic),  are 
you  able  to  form  an  opinion,  sir,  and  if  so  state  as  to  whether 
or  not  the  attempt  by  Mrs.  Mary  Lee  Ott  to  bring  about 
a  miscarriage  or  abortion  upon  herself,  if  she  were  preg¬ 
nant,  before  January  18,  1952,  by  the  taking  of  quinine*  in 
the  dosages  that  she  stated,  and  as  the  evidence  has  shown 
castor  oil  and  hot  baths,  considering  the  individual  that  she 
is,  and  all  the  evidence  that  you  had  before  you  in  this  case, 
and  based  upon  your  knowledge  and  experience,  whether 
that  could  have  affected  and  brought  about  the  condition 
from  what  she  was  suffering  on  January  18, 1952,  in  respect 
to  possible  abortion?  A.  It  could.  ! 

1344  Q.  In  your  opinion,  did  it?  A.  Yes. 


* 


#  #  *  #  * 


I 


* 


1350  Q.  Now,  then,  having  in  mind  the  time  which  was 
previously  stated  with  respect  to  January  IS — Fri¬ 
day,  January  18,  1952 — -when  Mr.  and  Mrs.  Kennedy  left 
the  office,  about  what  time  did  you  say  that  was?  A.  I  said 
it  was  close  to  six  o’clock.  Ten  minutes  of  six,  or  near  six. 

Q.  Did  you  remain  in  the  office  when  they  left,  or  tell  us 
what  you  did?  A.  Well,  I  got  myself  cleaned  up  right  away, 
and  then  I  left  to  go  over  to  your  house. 

#  #  *  *  *  *  *  #  *  * 


1353  By  Mr.  Offutt : 

Q.  The  Court  has  taken  judicial  notice  of  the  date 
of  May  3,  1951,  as  being  Thursday. 

So,  on  Thursday,  May  3, 1951,  did  you  receive  a  telephone 
call  from  Mary  Lee  Ott  on  that  day?  A.  I  don’t  recall,  j 
Q.  At  your  house,  Taylor  1742?  A.  I  don’t  recall  any  tele¬ 
phone  call ;  no. 

Q.  Did  Mary  Lee  Ott  ever  talk  to  you  with  respect  to  any 
physical  condition  which  she  claimed  to  have  had  as 

1354  the  result  of  any  abortion  which  you  performed?  A. 
No,  indeed. 

Q.  Did  anyone  else  ever  call  you  on  Thursday,  May  3, 
1951?  A.  Not  that  I  recall;  no. 
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Mr.  Offutt:  I  don’t  see  any  time  on  this  slip. 

********** 

1355  By  Mr.  Offutt : 

Q.  With  respect  now  to  when  Mr.  and  Mrs.  Kennedy 
left,  was  your  brother  home  before  they  left  or  after 
they  left;  do  you  recall  that?  A.  I  don’t  recall  that  exactly; 
no. 

Q.  You  fixed  the  time  as  a  few  minutes  after  5  when  Mrs. 
Kennedy  arrived  at  your  office?  A.  Yes. 

Q.  How  do  you  fix  that  time  at  that — I  mean  the  time  at 
that  time,  Friday,  January  18,  1951?  A.  Well,  I  just  recall 
that  was  about  the  time  she  came  to  the  office. 

Q.  And  did  you  have  any  communication  with  her  or 
anything  that  fixes  it  in  your  mind,  sir?  A.  I  think  she 
called  me  before  she  came  out. 

Q.  Was  that —  A.  And  asked  me  about  when  she  could 
come,  or  something,  and  I  told  her  my  hours  were  over  at 
5:30,  to  try  and  get  there  before  that. 
********** 

1356  By  Mr.  Offutt : 

Q.  Dr.  Peckham,  on  February  26,  1952,  when  the  detec¬ 
tives  came  to  your  office  and  placed  you  under  arrest, 
did  vou  know  where  this  card  was  that  I  am  now  showing 
vou,  Government’s  Exhibit  No.  4?  A.  No. 

Q.  Did  you  have  it  in  your  hand  or  in  your  possession  at 
any  time  that  day?  A.  No. 

********** 

1358  Q.  Around  January  9  of  1952,  do  you  recall  using 
that  book  in  connection  with  anv  matter  that  vou  were 
reading  it  for,  in  connection  with  symptoms,  or  any  par¬ 
ticular — 

Mr.  McLaughlin:  I  object  to  it  as  leading,  Your  Honor. 
The  Court:  Objection  sustained.  I  think  that  is  entirely 
irrelevant  to  the  issues  of  this  case. 

Mr.  Offutt:  All  right,  sir. 
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By  Mr.  Offutt : 

Q.  Did  you  place  that  card  in  there  at  any  particular — 
did  you  put  that  card  in  that  book  on  February  26,  1952? 
A.  No. 

Q.  When  you — 

The  Court :  I  do  not  suppose  the  Government  claims  that 
there  is  any  significance  to  the  fact  that  the  card  was  in  the 
book,  is  there? 

Mr.  McLaughlin:  Oh,  yes,  Your  Honor. 

The  Court:  You  do? 

Mr.  McLaughlin:  Yes. 

The  Court:  Very  well. 

You  may  proceed. 

I  assumed  that  the  card  was  there  as  a  bookmark. 

Mr.  Offutt:  That  is  what  I  thought,  Your  Honor.  I 
thought  there  was  no  point  about  it. 

Mr.  McLaughlin:  Oh,  no.  That  is  not  it. 

*  *  *  *  *  *  *  *  *  * 


1360  Q.  Did  the  officer  at  that  time,  or  any  one  of  them — 
when  I  say  the  officer,  I  mean  the  officer  who  was 

1361  looking  through  it,  Officer  Waters,  who  found  the 
card — did  he  or  did  any  one  of  the  other  two  officers 

ask  you  how  the  card  happened  to  be  in  the  book?  A.  No. 

Q.  Did  they  ever  ask  you  how  the  card  happened  to  be 
in  the  book?  A.  No. 


1369  Q.  Now,  Doctor,  you  testified  about  you  were  in 
the  Public  Health  for  four  years,  I  think  you  said, 

1370  didn’t  you?  A.  Three  years. 

Q.  Three?  A.  Yes. 

Q.  You  were  asked  to  resign  from  that,  weren’t  you? 
Mr.  Offutt :  I  object  to  that.  Your  Honor  would  not  let 
me  go  into  that. 

Mr.  McLaughlin:  He  mentioned  it,  Your  Honor. 

Mr.  Offutt:  I  object  to  him  interrupting  while  I  make 
my  motion. 
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The  Court:  You  did  not  try  to  go  into  it. 

Mr.  Offutt:  If  Your  Honor  please — 

By  Mr.  McLaughlin : 

Q.  Weren’t  you  asked  to  resign  from  there,  Doctor? 
Mr.  Offutt:  I  object  to  him  interrupting  like  this,  Your 

Honor.  I  am  making  an  objection.  It  is  prejudicial — 

********** 

1371  Q.  What? 

Well,  all  right. 

Now,  you  saw  Mrs.  Ott  during  May  of  1951,  at  your  home, 
didn’t  you?  A.  Yes. 

Q.  And  do  you  know  how  she  knew  that  you  lived  there? 
A.  I  think  she  called  the  office  and  didn’t  get  an  answer,  so 
she  called  my  home. 

Q.  Well,  you  weren’t  practicing  from  your  home 

1372  at  that  time,  were  you?  A.  I  was  staying  home.  I 
had  back  trouble. 

Q.  And  you  still  had  your  office?  A.  I  still  had  my  office; 
yes. 

Q.  And  you  were  treating  people  at  your  home;  is  that 
right?  A.  That  is  right. 

Q.  Now,  in  May  of  1951,  when  Miss  Ott  came  to  your 
home,  where  was  your  office  in  the  home?  A.  Well,  I  didn’t 
have  any  office,  in  that  sense  of  the  word.  I  just  had  a  few 
things  there,  so  that  I  could  examine  the  patients. 

Q.  Well,  was  that  in  the  cellar  or  the  basement?  A.  It 
was  in  the  basement,  yes. 

********** 

1374  Q.  Well,  did  you  have  her  remove  any  of  her 
clothing?  A.  In  May? 

Q.  Yes.  A.  I  don’t  recall  whether  I  did  or  not.  I  don’t 
think  I  did. 

Q.  Well,  now,  what  did  you  examine  her  for,  Doc- 

1375  tor,  in  May?  A.  She  had — 

Q.  1951.  A.  I  think  she  had  a  urinary  trouble,  a 
urinary  infection. 
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Q.  Well,  did  you  examine  her  vagina?  A.  No. 

Q.  Did  you  put  any  instruments  in  her  vagina?  A.  No. 
Q.  Did  you  look  in  it,  put  a  speculum  in  it?  A.  No. 

Q.  Didn’t  look  in  her  vagina  at  all?  A.  No. 

#*•##«**•* 

1381  By  Mr.  McLaughlin : 

Q.  Tell  us  what  movements  you  go  through.  A. 
What  movements  ? 

Q.  Yes,  what  you  actually  do.  A.  Well,  you  put  the  patient 
on  the  table,  have  her  put  her  feet  up  in  stirrups,  and  get 
a  rubber  glove  and  put  it  on  your  hand,  and  you  put  two 
fingers  in  the  vagina  and  feel  of  the  uterus,  using  the  other 
hand  on  the  top  of  the  abdomen. 

#  #  #  *  #  *  #  #  *:# 

1399  By  Mr.  McLaughlin : 

i 

Q.  Doctor,  I  will  ask  you  the  question  again : 

You  say  that  Mary  Ott  came  to  you  in  the  early  part  of 
May  of  1951;  is  that  right?  A.  Yes. 

Q.  You  say  you  treated  her  and  then  she  was  told  to  come 
back  and  it  is  your  recollection  that  she  did  come  back  a 
second  time  in  May  of  1951?  A.  Yes. 

*  *  #  #  *  *  #  #  *  * 

1401  Q.  Well,  how  did  you  carry  the  same  number  up 
until  the  time  that  she  visited  you  in  January  ^ 
1952?  A.  How  did  I  carry  it?  I 

Q.  Yes.  | 

Mr.  Offutt:  Does  ho  mean  in  what  form?  i 

Mr.  McLaughlin  :  Now,  wait  a  minute. 

The  Court:  Don’t  interrupt. 

Mr.  Offutt:  I  am  addressing  the  Court. 

Mr.  McLaughlin :  He  is  helping  out,  your  Honor. 

Mr.  Offutt:  I  object. 

The  Court:  You  may  not  address  the  Court  during  the 
cross-examination  of  the  witness. 

*  *  •  *  *  *  #  #  #  • 
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By  Mr.  McLaughlin: 

Q.  You  took  the  number  off  of  what  book,  Doctor?  A.  My 
record  of  ’51. 

Q.  Have  you  still  got  that  book?  A.  Yes. 

1402  Q.  And  is  that  one  of  those  spiral  blue  note  books, 
where  the  pages  are  detachable,  or  you  can  pull  them 

out? 

Mr.  Offutt:  I  object  to  that,  your  Honor. 

The  Court:  Objection  overruled. 

Mr.  Offutt:  It  is  one  of  those  nine  books  that  were 
ordered  suppressed,  your  Honor. 

The  Court:  Objection  overruled. 

Mr.  Offutt:  It  is  No.  27,  your  Honor — an  item  on  the 
order. 

The  Court:  Have  you  the  order  there?  I  want  the  order 
of  suppression. 

Mr.  Offutt:  I  have  the  copy  right  here.  It  is  item  No. 
27,  nine — 

Mr.  McLaughlin  :  He  is  talking  about  his  books. 

Mr.  Offutt :  And  that  was  suppressed. 

The  Court:  I  cannot  tell  from  the  order  whether  it  was 
suppressed  or  not. 

Mr.  Offutt :  He  asked  for  one  of  those  note  books. 

Mr.  McLaughlin :  Now,  I  am  talking  about — 

Mr.  Offutt :  Your  Honor,  the  nine  note  books  is  one  of  the 
books  he  is  referring  to. 

The  Court:  1  don’t  know  that  the  book  concerning  which 
the  witness  is  being  interrogated  is  item  27.  T  don’t  know 
that  it  is. 

1403  Mr.  Offutt:  Mr.  McLaughlin  says  “Is  that  one  of 
tlie  note  books?”  and  that  is  the  note  book  he  is  talk¬ 
ing  about,  those  nine  note  books  that  were  suppressed. 

May  we  check  and  see  if  it  is,  your  Honor,  so  that  if  that 
is  true.  I  say  the  motion  to  suppress  has  been  granted, 
and  he  is  not  allowed  to  go  into  anything  that  was  sup¬ 
pressed,  and  that  is  one  of  them. 

Mr.  McLaughlin :  He  was  asked  the  question,  your  Honor, 
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about  how  his  records  were  kept  in  1951,  and  he  is  telling 
that  he  started  this — it  is  proper  cross-examination,  j 
The  Court:  I  think  this  is  proper  cross-examination. 
Mr.  Offutt:  The  witness  previously  said  it  was  one  of 
those  note  books  that  were  suppressed.  The  witness  himself 
said  that. 

The  Court :  I  think  the  question  is  a  proper  question,  and 
I  will  overrule  the  objection. 

##**##•#** 

1405  By  Mr.  McLaughlin : 

Q.  Now,  Doctor,  you  testified  that  your  recollection 
is  now  that  you  saw  Mrs.  Ott  twice  during  the  month 
of  May  of  1951 ;  is  that  right?  A.  Yes. 

*  #  •  •  *  *  #  *  *1* 

140S  Q.  Do  you  recall  whether  or  not  there  was  a  date 
in  there  of  Mav  5,  which  would  be  a  Saturdav? 

Mr.  Offutt:  I  object.  The  record  is  the  best  evidence. 
Mr.  McLaughlin:  Well,  if  he  produces  the  records — 

Mr.  Offutt.  (Interposing) :  Now,  it  is  a  ruling  your  Honor 
made  that  that  record  is  suppressed,  and  not  in  evidence, 
and  I  move  that  is  an  improper  statement,  and  move  for  a 
mistrial. 

The  Court:  Your  motion  for  a  mistrial  is  denied. 

Mr.  McLaughlin:  Not  to  interrupt  the  Court,  but  I  asked 
a  question,  and  my  friend  says,  “Well,  the  records  are  the 
best  evidence.”  Of  course  I  have  not  got  the  records.  Thev 
have  got  the  records. 

So  T  said,  “Well,  if  they  produce  them,  that  is  all  right 
by  me.” 

The  Court:  I  am  going  to  ask  counsel  to  come  to  the 
bench. 

#  #  *  #  *  #  #  #  #  • 

1414  The  Court:  T  did  not  invite  you  to  the  bench  for 
that  purpose,  and  we  will  not  take  up  anything  but 
what  I  choose  to  take  up,  because  I  asked  counsel  to  come 
to  the  bench. 
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Well,  my  ruling  will  be  this:  that  you  may  not  inquire 
concerning  the  contents  of  those  records  directly.  However, 
you  may  interrogate  the  witness  concerning  any  relevant 
facts. 

Mr.  McLaughlin :  Any  information  I  have — 

The  Court:  The  mere  fact  that  it  is  in  those  records  does 
not  bar  you  from  cross-examining  this  witness. 

Mr.  McLaughlin :  No. 

The  Court :  What  you  may  not  do  is  to  ask  questions  as 
to  what  is  in  those  records. 

Mr.  Offutt:  May  I  have  an  exception  to  that,  your 
1415  Honor,  to  say  that  he  cannot  do  indirectly  what  he 
cannot  do  directly?  Tt  is  evading  the  order  of  sup¬ 
pression. 

********** 

1418  By  Mr.  McLaughlin : 

Q.  I  will  ask  you  this,  Doctor:  Did  you  refresh  your 
recollection  by  any  memoranda  or  any  record's  of  any 
kind  that  you  have  of  the  treatment  of  Mary  Ott  during 
the  month  of  May  of  1951,  in  reference  to  your  testi- 

1419  mony  here  today? 

Mr.  Offutt:  I  object.  He  has  already  refreshed  his 
recollection. 

The  Court :  Objection  overruled. 

The  Witness :  I  looked  at  the  record  I  had  in  ’51,  yes. 

By  Mr.  McLaughlin : 

Q.  Can  you  tell  us  whether  or  not  Mary  Ott  was  to  your 
office  on  May  5,  1951?  A.  I  said  I  thought  it  was  May  1st 
and  May  4th. 

Q.  Have  you  got  a  record  of  that? 

Mr.  Offutt :  I  object. 

The  Court :  Objection  overruled. 

The  Witness:  That  is  my  recollection,  that  there  is  a 
record  of  that,  yes. 
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By  Mr.  McLaughlin : 

! 

Q.  Did  you  bring  that  record  with  you  today?  A. 
I  did  not. 

Q.  What?  A.  No,  I  did  not. 


1420  Q.  Now,  when  did  you  discuss  with  your  attorney 
about  Mrs.  Ott  coming  to  your  home  during  the 

month  of  May,  1951?  A.  I  discussed  it  with  him  sometime 
after  he  came  on  the  case. 

Mr.  Offutt:  Your  Honor,  may  I  have  an  objection— 

Mr.  McLaughlin:  Did  you  discuss  it  with  him — 

Mr.  Offutt:  May  I  have  an  objection  running  to  this 
entire  line  of  interrogation  without  repeating  it  at  this 
time?  I  mean,  about  that  record. 

The  Court:  What  is  the  basis  of  the  objection? 

Mr.  Offutt:  The  same  objection  that  I  made,  as  running 
to  the  interrogation  about  the  record.  That  is  what  he  has 
been  inquiring  about. 

The  Court :  That  objection  may  stand  to  this  whole 

1421  line  of  inquiry,  without  being  repeated. 

Mr.  Offutt:  Thank  you.  j 

The  Court:  Tf  there  is  any  other  ground  for  objection, 
however,  you  will  have  to  state  it. 

Mr.  Offutt:  The  other  ground  is,  if  your  Honor  please, 
that  he  has  refreshed  his  recollection  from  Airs.  Ott’s  con¬ 
versation,  and  this  would  be  a  further  refreshing  of  recol¬ 
lection:  not  just  to  refresh  it. 

Mr.  McLaughlin:  Now,  if  my  friend  wants  to  take  the 
stand,  let  him. 

The  Court:  Objection  overruled. 

By  Mr.  McLaughlin: 

Q.  Doctor,  you  say  you  have  discussed  it  with  your 
attorney?  A.  Yes.  | 

Mr.  Offutt :  I  object  to  that  as  going  into  the  confidential 
relationship  between  lawyer  and  client. 


I 
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The  Court:  Objection  sustained. 

Mr.  Offutt:  I  move  that  it  be  stricken  out  and  the  jury 
be  told  to  disregard  it. 

The  Court :  Objection  sustained. 

By  Mr.  McLaughlin: 

Q.  Did  you  discuss  it  with  him  prior  to  his  making  his 
opening  statement  here? 

Mr.  Offutt:  I  object  to  that. 

1422  Mr.  McLaughlin:  Answer  that  yes  or  no. 

Mr.  Offutt:  1  object  to  that  as  going  into  the  con¬ 
fidential  relationship  between  lawyer  and  client. 

The  Court:  Objection  sustained. 

Mr.  McLaughlin:  I  am  not  going  into  any  contents,  your 
Honor.  I  asked  him  whether  or  not  he  showed  his  attorney 
these  records  and  he  said  yes. 

Mr.  Offutt:  I  object. 

Mr.  McLaughlin :  T  am  just  setting  the  time,  to  refresh 
his  recollection. 

Mr.  Offutt  :  I  object  to  him  arguing  after  your  Honor 
has  ruled. 

The  Court:  Let  me  hear  counsel,  without  this  constant 
interruption,  Mr.  Offutt. 

Mr.  Offutt :  T  thought  he  finished,  your  Honor. 

The  Court :  I  am  going  to  sustain  the  objection. 

By  Mr.  McLaughlin : 

Q.  You  heard  Mr.  Offutt  make  an  opening  statement 
here,  did  you  not?  A.  Yes. 

Q.  Had  you  discussed  what  was  in  the  records  of  Mary 
Ott,  during  the  month  of  May  of  1951,  with  him,  prior  to 
that  ? 

Mr.  Offutt :  I  object  to  that,  under  the  same  ruling,  that 
it  is  confidential  relationship  between  lawyer  and 

1423  client. 

Mr.  McLaughlin :  I  am  not  asking  wiiat  they  were, 
your  Honor,  just  whether  or  not  he  discussed  it. 
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Mr.  Offutt :  I  object  to  it. 

The  Court:  I  am  going  to  sustain  the  objection,  Mr. 
McLaughlin.  I  think  that  question  is  covered  by  the 
attorney-client  privilege. 

Mr.  McLaughlin :  I  am  not  asking  him  what  it  is. 

The  Court:  I  know,  but  whether  or  not  a  client  has  dis¬ 
cussed  a  certain  matter  with  his  attorney  is  covered  by  the 
the  privilege.  ! 

Mr.  McLaughlin:  All  right. 

By  Mr.  McLaughlin :  j 

Q.  You  heard  Mr.  Offutt,  did  you  not,  stand  up  before 
this  jury  in  his  opening  statement  and  say  that  Dr.  Peckham 
never  saw  Mary  Ott  until  January  9  of  1952;  did  you  hear 
him  say  that?  A.  No,  T  did  not  hear  him  say  that. 

Q.  You  did  not  hear  him  say  that? 

Now,  in  the  month  of  May  of  1951,  you  were  living  at 
640  Princeton  Place,  Northwest;  is  that  right?  A.  Yes. 

Q.  And  who  were  you  living  there  with  at  that  time;  in 
the  month  of  May  of  ’51?  A.  A  brother. 


#*■##*##*#• 


1424  By  Mr.  McLaughlin : 


Q.  And  your  office  hours  were  between  3  and  5:30; 
isn’t  that  right?  A.  Yes. 

Q.  So  that  during  that  time,  Doctor,  your  clientele  or 
patients  were  mostly  women,  weren’t  they? 

Mr.  Offutt:  I  object.  I  think  most  doctor’s  clients  are 


women. 


Mr.  McLaughlin :  I  submit  it  is  immaterial. 

The  Witness:  “Mostly”?  Do  you  mean  more  than  50 
per  cent? 


*  •  •  *  *  •  •  #  #  ;  # 


1426  Q.  Let  me  ask  you:  During  the  month  of  May  of 
1951,  wasn’t  your  practice  about  90  per  cent  women? 
A.  I  don ’t  know. 
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Q.  Now,  doctor,  during  the  month  of  May  of  1951,  did 
you  have  any  nurse  at  that  home  of  yours?  A.  No. 

Q.  To  help  or  aid  you  at  any  time?  A.  No. 

Q.  Did  you  have  any  receptionist,  any  girl  of  any  kind 
around  there?  A.  No. 

1427  Q.  Did  you  have,  during  the  time  that  you  would 
he  in  that  house,  from  3  to  5:30,  would  there  be  any¬ 
one  else  in  the  house  besides  you,  outside  of  the  patient? 
A.  No. 

Q.  So  that  you  would  be  there  entirely  by  yourself  with 
the  patient;  is  that  right?  A.  That  is  right. 

Q.  And  during  that  time,  would  you  take  women  down, 
disrobe  them  in  the  cellar,  to  examine  them? 

What? 

Mr.  Offutt:  If  your  Honor  please,  I  object  to  that. 

The  Court:  Objection  overruled. 

###**#•*** 

1434  By  Mr.  McLaughlin : 

Q.  W7hat  kind  of  records  did  you  have  of  the  visits 
of  Mary  Ott  to  you  during  May,  1951?  A.  I  had  a  record  of 
her  name  and  address  and — 

Mr.  Offutt  (Interposing) :  Just  a  minute.  I  object  to  that; 
that  goes  indirectly,  if  Your  Honor  please. 

The  Court:  Objection  overruled. 

The  Witness :  The  amount  of  money  she  paid  me  for  the 
visit. 

##*###**** 

1435  Q.  Do  you  know  whether  or  not,  prior  to  your 
taking  the  stand,  that  your  attorney  knew  that  you 

had  those  records? 

Mr.  Offutt:  I  object  to  that  as  contrary  to  the  ruling 
that  is  in  the  record. 

The  Court :  Objection  sustained. 

####**•*** 
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1436  Q.  From  your  recollection,  and  refreshing  your 
memory  with  those  records,  what  do  those  records 

show  as  far  as  the  visits  of  Mary  Ott  to  you  during  the 
month  of  May,  1951? 

Mr.  Offutt:  I  object  as  immaterial,  irrelevant  and  in¬ 
competent. 

The  Court:  Well,  what  is  the  basis  of  your  objec- 

1437  tion,  Mr.  Offutt?  j 

Mr.  Offutt:  Irrelevant,  immaterial  and  incompe¬ 
tent,  and  has  no  probative  value  and  is  beyond  the  issues 
in  this  case. 

The  Court:  Objection  overruled. 

The  Witness:  Those  records  have  been  suppressed^ 

By  Mr.  McLaughlin : 

j 

Q.  What  was  that?  A.  I  say  that  record  has  been  sup¬ 
pressed. 

Q.  Is  that  your  answer?  I 

The  Court :  I  have  overruled  the  objection  made  by  coun¬ 
sel,  so  you  will  have  to  answer.  j 

Mr.  Offutt :  That  is  the  further  basis  of  it,  Your  Honor — 
The  Court:  I  have  overruled  the  objection. 

Mr.  Offutt  (Continuing) :  — it  violates  the  rule.  I  thought 
my  objection  was  running  to  that. 

The  Court :  Oh,  no. 

Mr.  Offutt:  I  object  to  that  and  move  that  the  previous 
testimony  referring  to  each  one  of  these  cards — 

The  Court :  One  thing  at  a  time.  I 

Will  you  read  the  question,  please? 

The  Reporter  (Reading) : 

“From  your  recollection,  and  refreshing  your  memory 
with  those  records,  wdiat  do  those  records  show  as  far  as 
the  visits  of  Mary  Ott  to  you  during  the  month  of 

1438  May,  1951?” 

The  Court:  Objection  sustained.  However,  I  will 
permit  you  to  ask  the  witness  as  to  his  present  recollection, 
as  to  wdiat  his  present  recollection  is,  after  it  was  refreshed 
by  those  records,  but  not  as  to  the  contents  of  them. 
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Mr.  McLaughlin:  If  Your  Honor  please,  I  can  ask  him 
as  to  the  contents,  whether  he  ever  saw  them  or  not.  That 
is  a  proper  question.  I  never  saw  any  of  the  records. 

The  Court :  I  understand. 

Mr.  McLaughlin :  I  say  it  is  a  proper  question  to  ask  him 
whether  this  girl  went  there,  whether  this  girl  visited  him. 

The  Court :  I  want  to  ask  you  a  question,  Mr.  McLaughlin, 
in  order  to  clarify  my  own  thinking. 

Are  the  records  concerning  which  you  are  interrogating 
the  witness  a  part  of  the  material  that  was  ordered  re¬ 
turned? 

Mr.  McLaughlin:  I  don’t  know  whether  there  are  any 
records  or  not. 

The  Witness :  Yes,  Your  Honor,  it  is. 

The  Court :  No,  no. 

Mr.  McLaughlin:  My  friend  is  taking  my  place. 

Mr.  Offutt:  I  object  to  that  remark.  He  shouldn’t  inter¬ 
ject  remarks.  I  don’t  think  that  is  proper. 

Mr.  McLaughlin:  If  Your  Honor  please,  may  I  be  heard? 

The  Court:  Just  a  moment.  You  have  noted  vour 
1439  objection  and  I  am  considering  it. 

Mr.  McLaughlin :  May  I  be  heard? 

The  Court:  Yes,  indeed. 

Mr.  McLaughlin:  We  have  a  situation  here,  this  man 
says  this  girl  visited  him  at  these  different  times.  All  I 
want  to  know  is  whether  or  not  he  kept  records,  and  if  he 
did  keep  records,  what  do  those  records  show. 

Now  that  question  is  a  proper  question — 

The  Court :  I  think  it  would  be. 

Mr.  McLaughlin  (Continuing): — regardless  of  whether 
or  not  any  evidence  has  been  ever  taken.  It  is  informa¬ 
tion  that  he  has,  not  that  I  have  or  know  anything  about. 

The  Court:  The  question  before  us  is  entirely  relevant  to 
the  trial. 

Mr.  McLaughlin:  Surely. 

The  Court:  I  think  in  the  form  in  which  you  asked  it, 
I  am  going  to  overrule  the  objection. 
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I  am  not  going  to  permit  you  to  inquire  as  to  the  contents 
of  any  specific  record  that  was  ordered  returned. 

Mr.  McLaughlin:  Your  Honor,  I  don’t  want — 

The  Court :  Because  I  think  under  the  theory  of  the  fine 
of  cases,  once  evidence  is  ordered  suppressed  you  couldn’t 
resubpoena. 

Mr.  McLaughlin :  I  am  not  asking  that,  Your  Honor,  j 
What  I  am  asking  this  man  is  surely  relevant,  and  I  say 
if  there  were  never  any  records  recovered  I  would  stifi  be 
able  to  ask  it. 

1440  The  Court:  I  am  going  to  have  the  question  read 
once  more. 

Mr.  McLaughlin:  Surely. 

The  Reporter  (Reading) : 

“From  your  recollection,  and  refreshing  your  memory 
with  those  records,  what  do  those  records  show  as  far  as 
the  visits  of  Mary  Ott  to  you  during  the  month  of  May, 
1951?” 

The  Court:  Objection  overruled.  There  is  no  showing 
that  that  is  part  of  the  record. 

*  *  *  *  #  *  *  *  *  # 

1442  Mr.  Offutt:  Just  a  minute.  He  said  the  records 
were  in  my  office,  yesterday. 

The  Court:  Now,  Mr.  Offutt. 

Mr.  McLaughlin :  Oh,  no ;  you  are  his  attorney. 

The  Court:  Oh,  no,  you  may  not  make  any  statements. 
You  have  a  perfect  right  to  note  an  objection. 

Mr.  Offutt  (Interposing) :  That’s  what  I  am  trying  to  do, 
Your  Honor. 

The  Court  (Continuing) : — but  you  may  not  make  any 
statement  which  might  be  a  hint  to  the  witness ;  as 

1443  to  how  to  answer  the  question. 

Mr.  Offutt :  I  am  objecting  to  the  question — 

The  Court:  Objection  overruled. 

Mr.  Offutt:  Because —  j 

The  Court :  Objection  overruled. 
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Mr.  Offutt:  May  I  state  the  basis  of  the  objection? 

The  Court :  No,  you  may  not. 

Mr.  Offutt:  All  right;  exception. 

**###*•*•• 

1444  Q.  All  right.  I  will  show  you,  dated  May  3,  1951, 
a  record  of  the  Harrington  Hotel.  There  was  a  tele¬ 
phone  call  from  Room  407,  which  was  occupied  by  Miss  Ott, 
to  telephone  Taylor  1742.  That  was  your  telephone  number 
on  May  3,  1951,  was  it  not?  A.  Yes. 

Q.  Hid  you  receive  that  call  from  Miss  Ott?  A.  I  don’t 
recall  receiving  any  call  from  Miss  Ott  then,  no. 
********** 

1445  Mr.  Offutt:  The  ground  is,  if  Your  Honor  please, 
that  in  asking  about  this  exhibit  here,  he  assumes  in 

his  question  that  the  call  was  made.  There  has  been  no 
testimony  that  the  call  was  ever  made  to  that  number. 

The  Court:  Yes,  there  is.  Objection  overruled. 

Mr.  Offutt:  All  we  have  is  a  piece  of  paper.  Nobody  has 
testified  to  that. 

The  Court :  1  think  the  jury  has  a  right  to  draw  an  infer¬ 
ence  from  the  evidence  in  this  ease  that  the  call  was  made. 
Objection  overruled. 

********** 

1447  Q.  Did  you  charge  her  any  fee  at  that  time?  A.  I 
think  so,  yes. 

Q.  What  for — for  just  asking  her  how  she  was  getting 
along?  A.  That’s  right. 

M  r.  Offutt :  I  object. 

The  Court:  Objection  overruled. 

The  Witness:  Whenever  a  patient  makes  a  visit  to  a 
doctor’s  office,  even  if  he  just  talks  to  him — 

Mr.  McLaughlin:  No,  no. 

The  Witness:  Now,  just  a  minute.  Let  me  answer 

1448  the  question. 

Mr.  McLaughlin:  Just  answer  the  questions  asked 
Mr.  Offutt:  I  object  to  him  interrupting  the  witness. 


Mr.  McLaughlin :  I  object  to  this  voluntary  statement. 

Mr.  Offutt:  I  object  to  him  interrupting  me,  and  1  have 
asked  Your  Honor  repeatedly  to  admonish  Government 
counsel,  when  I  am  addressing  the  Court.  I  have  a  right  to 
make  my  objection,  and  1  insist  on  being  given  that  right 
to  make  my  objection.  j 

The  Court:  You  have  made  your  objection  and  I  have 
overruled  it. 

Mr.  Offutt:  I  never  heard  it.  McLaughlin  was  talking  so 
loud  and  interrupting  me  that  I  didn’t  hear  it  then. 

The  Court:  Then  I  will  raise  my  voice  so  that  you  may 
hear  me. 

Mr.  Offutt:  No,  I  would  rather  not  have  vou  raise  vour 
voice;  that’s  my  objection  in  this  proceeding — I  object;  to 
your  raising  your  voice. 

The  Court:  Then  proceed.  Apparently  everybody  else  in 
the  court  can  hear  me.  You  were  unable  to  hear  me.  Of 
course  some  people  hear  better  than  others,  and  for  your 
benefit  I  am  raising  my  voice  so  you  will  have  no  difficulty 
in  hearing  me. 

Mr.  Offutt:  T  respectfully  object  to  Mr.  Mc- 
1449  Laughlin  repeatedly  interrupting  me — he  did  it  just 
now. 

Mr.  McLaughlin:  I  am  trying  to  get  a  little  order  and 
decorum  in  the  court  here,  but  my  friend  seems  to  object 
to  it  constantly. 

The  Court:  Mr.  McLaughlin  didn’t  do  anvthing  out  of 
order. 

Mr.  Offutt:  I  respectfully  object. 

The  Court:  No.  Objection  overruled. 

Mr.  Offutt:  T  object  to  him  interrupting  me. 

The  Court:  No. 

Mr.  Offutt :  I  would  like  to  note  an  exception  to  that. 

Mr.  McLaughlin:  Objection. 

Mr.  Offutt :  Right  in  the  middle  of  an  objection  he  inter¬ 
rupts  me — there  he  interrupted  again. 

The  Court:  T  will  overrule  the  objection. 
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The  Witness:  Your  Honor,  I  was  still  answering  the 
question. 

The  Court:  Just  a  minute. 

Mr.  McLaughlin:  Just  answer  the  questions  when  I  put 
them.  Just  look  this  way — that’s  it. 

The  Court :  You  may  not  address  the  Court,  Mr.  Witness. 
Had  you  finished  your  answer? 

The  Witness:  I  had  not. 

The  Court:  You  may  finish  your  answer. 

##**#*•*•* 

1450  The  Court :  You  must  address  the  Court  in  a  more 
courteous  manner,  sir. 

Mr.  Offutt:  Now  I  object  to  that  statement  by  the  Court; 
he  was  courteous,  I  submit. 

*****••#•* 

1458  Q.  Doctor,  during  the  month  of  May,  1951,  wasn’t 
your  entire  practice  of  medicine  in  performing  abor¬ 
tions?  A.  No,  indeed. 

Mr.  Offutt:  I  object  to  that.  This  is  an  outrageous  ques¬ 
tion,  T  submit  to  Your  Honor — 

The  Court:  Objection  overruled. 

Mr.  Offutt  (Continuing) : — and  I  move  for  a  mistrial. 
The  Court:  Objection  overruled. 

Mr.  Offutt  (Continuing):  It  is  done  only  for  the  purpose 
of  prejudice. 

The  Court :  I  have  overruled  your  objection.  You  may 
resume  your  seat,  Mr.  Offutt. 

Mr.  Offutt:  I  move  for  a  mistrial. 

The  Court :  Motion  denied. 

1459  Mr.  McLaughlin:  It  is  perfectly  proper,  your 
Honor:  he  testified  he  was  in  general  practice. 

###*#*##*• 

4160  Mr.  Offutt:  Your  Honor,  I  object  to  you  gesticu¬ 
lating — 

The  Court :  Marshal,  make  this  man  sit  down. 
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Mr.  OlTutt:  I  have  a  right  to  make  objections. 

#  •  *  #  *  *  #  *  *  * 

1467  Q.  You  would  have  no  other  record. 

Now,  isn’t  it  a  fact,  Doctor,  that  you  performed 
an  abortion  on  Mary  Ott  on  May  2,  1951?  A.  No,  it  is  j  not 
a  fact. 

Q.  And  isn’t  it  also  a  fact,  as  a  result  of  this  telephone 
call  that  is  listed  here  on  Government’s  Exhibit  1-B,  that 

you  went  to  the  Harrington  Hotel?  A.  No,  I  did  not. 

#  #  #  #  #  *  *  *  #;# 

1471  Mr.  Offutt :  I  think  I  am  entitled  to  see  the  expres¬ 
sion  of  counsel  as  he  examines  the  witness,  and  not 
have  him  face  the  jury  and  not  being  able  to  see  him. 

I  don’t  mean  to  infer  he  is  doing  anything  improper,  but 
T  am  entitled  to  see  his  face. 

The  Court :  I  know  of  no  such  rule. 

Mr.  Offutt :  I  think  I  am  entitled  to  see  the  face  of  the  wit¬ 
ness,  and  the  face  of  the  jury,  and  the  face  of  the  Judge, 
and  the  face  of  counsel  for  the  opposing  side. 

Mr.  McLaughlin:  May  I  say,  YTour  Honor,  I  have  a  rea¬ 
son  for  this,  from  my  prior  experience  when  he  wanted  to 
punch  me  in  the  mouth. 

Mr.  Offutt:  Now,  that’s  ridiculous,  and  if  Your  Honor 
knew  the  circumstances  you  would  know  it  was  just  some 
by-play?  it  was  just  joking,  and  that’s  all  it  was. 

The  Court:  You  may  resume  your  seat,  Mr.  Offutt. 

Mr.  Offutt :  I  object  to  his  remark. 

The  Court  :  Objection  overruled. 

*  •  *  *  *  *  *  *  #  • 

1475  Q.  Was  it  a  healthy-looking  scar?  A.  Yes. 

#  •  *  *  *  *  *  *  *  • 

By  Mr.  McLaughlin : 

1480  Q.  And  didn’t  she  tell  you,  when  she  came  there 
on  January  9, 1952,  that  she  was  the  same  one  whom 
vou  had  performed  the  abortion  on  in  the  month  of  Mav, 
1951 ?  I 

Mr.  Offutt:  T  object  to  that.  It  assumes  something  in 
the  question  that  has  been  denied  already. 

•  *  *  *  *  *  #  •  •  # 
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1481  Q.  And  didn’t  you  tell  her  at  that  time  that  there 
were  two  ways  that  you  could  perform  the  abortion? 

A.  No,  I  did  not. 

Q.  And  one  of  the  wavs  was  that  vou  could  do  it  immedi- 

V  v  v 

ately  by  operating — 

Mr.  Offutt :  Wait  a  minute ;  now  just  a  minute — 

By  Mr.  McLaughlin : 

Q.  (Continuing) — or  wait  until  she  became  further 
pregnant  ? 

Mr.  Offutt:  Excuse  me — I  object  to  this  line  of  interroga¬ 
tion.  It  is  only  done  for  the  purpose  of  accentuating  the 
evidence.  The  witness  has  denied  any  conversation  and 
denied  any  abortion  and  denied — 

The  Court :  Well,  he  asked  him — 

Mr.  Offutt  (Continuing):  — may  I  be  heard  without  in¬ 
terruption  ? 

The  Court:  No,  you  may  not  be  heard.  Your  objection  is 
overruled. 

Mr.  Offutt :  He  denied  all  this. 

The  Court:  TTe  denied  all  this  on  direct  examination,  and 
this  is  proper  to  be  examined  about  on  cross-examination. 

Mr.  Offutt:  He  has  denied  it  on  cross-examination  twice 
already.  Your  Honor,  but  not  in  detail. 

The  Court :  I  have  overruled  the  objection. 

Mr.  Offutt :  Thank  you.  Exception. 

1482  Q.  Didn’t  you  tell  her  at  that  time,  on  January  9, 
1952,  that  you  knew  a  woman  who  ran  a  rooming 

house,  who  was  in  the  same  business  as  you,  performing 
abortions,  and  she  could  go  there?  A.  No,  I  did  not. 
14S3  Q.  Didn’t  she  tell  you,  in  those  conversations  on 
January  9th.  that  she  was  the  same  girl  who  had  been 
there  and  she  had  a  daughter  and  therefore  that  you  should 
be  easy  on  her  as  far  as  money  was  concerned? 

Mr.  Offutt:  I  object  to  all  this  again.  Your  Honor:  it  is 
just  croing  back  over  the  same  thing. 

The  Court :  Objection  overruled. 
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1488  Mr.  McLaughlin:  May  I  have  those  slips  that  you 
had  the  other  day? 

Mr.  Offutt:  Wait  a  minute.  i 

Mr.  McLaughlin :  May  I  make  a  request  of  the  Court, 
Your  Honor? 

Mr.  Offutt:  He  is  addressing  me — “May  I  have  them.” 
They  are  not  in  evidence.  We  marked  them  just  so 

1489  there  would  be  no  question  about  them — Mr.  Mc¬ 
Laughlin  is  unduly  suspicious. 

The  Court:  Any  item  marked  for  identification  may  be 
inspected.  I 

*  *  *  #  #  *  *  *  *:* 

1490  Mr.  McLaughlin :  Your  Honor  please,  these  are 
the  same  cards  that  he  is  accusing  us  of  destroying; 

these  are  the  originals. 

Mr.  Offutt  :  No,  I  have  accused  him  of  copying  them.  I 

#  *  *  *  *  #  #  *  #  i  * 

1505  Q.  Tsn’t  it  a  fact  that  someone  gave  you  a  tip  that 
she  was  out  in  Mount  Alto  Hospital,  and  you  were 
hiding  that  card?  A.  No. 

Mr.  Offutt :  I  object  to  that  unless  he  is  prepared  to  prove 
that. 

The  Court :  Objection  overruled. 

Mr.  Offutt:  I  object;  that  is  a  highly  improper  thing  un¬ 
less  he  has  some  evidence. 

*  *  #  *  *  *  *  *  #;# 

1 51 3  By  M r.  McLaughlin : 

Q.  Didn’t  you  put  it  in  the  book  after  January  18th, 
1952,  when  someone  tipped  you  off  that  Mary  Ott  was  out  in 
Mount  Alto  Hospital  as  a  result  of  your  abortion? 

Mr.  Offutt:  I  object  to  that.  It  assumes  a  fact  that  has 
been  denied,  and  it  is  highly  improper  unless  he  is  going 
to  prove  it.  j 

►  The  Court :  Objection  overruled. 

The  Witness :  No,  I  did  not. 

•  *  #  #  *  *  *  *  *  * 
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1515  A.  I  think  they  did. 

Q.  And  what  did  you  say  at  that  time?  A.  I  said  I 
wasn’t  going  to  make  any  answer  at  that  time  until  I  con¬ 
sulted  mv  attorney. 

*  * 

Mr.  Offutt :  If  Your  Honor  please,  at  this  time  I  ask  Your 
Honor  to  instruct  the  jury  that  he  had  a  right  to  so  state, 
under  his  constitutional  rights. 

The  Court:  No,  no;  you  may  not — you  are  entirely  out  of 
order  in  making  such  a  statement  and  such  a  request  at  this 
time. 

#**######* 

1517  Q.  What  was  your  answer  to  that?  A.  I  told  them 
I  wouldn't  say  anything  until  I  had  consulted  my 
attorney. 

Q.  Did  you  say  you  didn’t  want  to  make  a  statement? 
A.  I  said  I  would  not  make  any  statement  until  I  had  con¬ 
sulted  my  attorney. 

Q.  What  were  you  standing  on,  vour  constitutional 
rights  ? 

Mr.  Offutt :  I  object ;  he  has  a  right  to  stand  on  them. 

The  Court :  Yes. 

By  Air.  McLaughlin : 

Q.  Were  you  standing  on  your  constitutional  rights  of 
refusing  to  answer  the  question,  afraid  it  might  incriminate 
you  ? 

Mr.  Offutt:  That’s  not  the  reason.  T  object,  because  he 
doesn’t  have  to  testify  or  make  any  statement  against  him¬ 
self  in  a  case  of  this  kind. 

The  Court:  Objection  overruled. 

1 51 S  By  M  r.  McLaughlin : 

Q.  Can  you  answer  that?  A.  No,  that  wasn’t  it. 

Q.  Wasn 't  what  ?  A.  Will  you  repeat  the  question,  please? 
Q.  I  say,  were  you  standing  on  your  constitutional  rights 
at  that  time,  by  refusing  to  answer  any  questions,  or  was 
it  because  you  refused  to  answer  any  questions  because  you 
were  afraid  you  might  incriminate  yourself? 
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Mr.  Offutt :  I  object. 

The  Court :  Objection  overruled. 

The  Witness:  No,  I  was  standing  on  my  constitutional 
rights. 

*  •  *  *  *  #  *  #  •  • 

1519  By  Mr.  McLaughlin : 

Q.  And  it  is  your  recollection  that  on  those  cards 
that  you  have  accounted  for,  on  January  18th,  can  you  recall 
what  dates  those  people  were  in  to  see  you  ?  A.  No. 

Mr.  Offutt :  I  object.  I 

The  Court :  Objection  overruled. 

By  Mr.  McLaughlin : 

Q.  Is  it  your  recollection  that  they  were  in  to  see  you 
on  January  18th  or  some  other  date?  A.  That’s  what  the 
book  says. 

Q.  What  book?  A.  This  book. 

*  *  *  *  *  #  *  *  #i# 

1520  By  M r.  McLaughlin : 


Q.  Could  you  not?  A.  I  told  you  I  could  write  in 
the  book  at  any  time  I  wanted  to.  I  kept  these  records  bv 
every  day  they  came  in,  and  put  the  numbers  down  each  day 
as  the  patients  came  in. 

Q-  So  those  numbers  that  are  now  listed  on  the  book,  on 
January  18th,  they  could  have  come  in  on  January  15,  or 
13,  or  1 2,  could  they  not? 

Mr.  Offutt :  I  object. 

The  Court :  Objection  overruled. 


The  Witness :  They  could,  but  they  were  in  on 


1521  18th. 


By  Air.  McLaughlin : 

Q.  Does  that  refresh  your  recollection  as  to  whether  or 
not  the  card,  with  the  numbers  similar  to  those  on  that 
page,  -svere  in  on  any  other  date,  vmuld  indicate  that  they 
had  been  in  on  any  other  date  ?  A.  No. 


Q.  Now,  where  are  those  cards  ? 

Mr.  Offutt :  I  object. 

The  Witness :  They  are  suppressed. 

Mr.  Offutt:  Just  a  minute.  They  were  suppressed,  Your 
Honor,  and  that  violates  the  order  of  Judge  Keech. 

The  Court :  1  am  going  to  sustain  the  objection. 

Mr.  McLaughlin:  If  Your  Honor  please,  he  comes  before 
here — 

M  r.  Offutt :  I  object  to  argument. 

Mr.  McLaughlin :  May  I  say  this,  Your  Honor?  May  I  be 
heard  on  that? 

The  Court :  Yes.  The  Court  will  be  glad  to  hear  you. 

Mr.  Offutt :  May  I  have  it  at  the  bench? 

The  Court :  T  think  that  better  be  at  the  bench. 

Mr.  McLaughlin :  All  right. 

(Thereupon,  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

Mr.  McLaughlin:  Your  Honor,  on  direct  exami- 
L~)22  nation,  if  Your  Honor  will  recall,  the  defendant  enu¬ 
merated  all  the  people  who  had  come  in  to  him  on 
January  18th. 

The  Court :  I  recall  that  very  well. 

Mr.  McLaughlin:  He  said  he  had  cards  to  that  effect.  He 
didn’t  have  the  cards  but  he  brings  into  court  temporary 
cards  made  up  from  the  original  cards,  so  now  I  want  to 
account  for  where  the  original  cards  are.  Your  Honor,  he  is 
bringing  the  subject  before  the  Court,  not  me. 

Mr.  Offutt:  He  used  those  papers  to  refresh  his  recollec¬ 
tion,  Your  Honor,  at  the  time. 

Mr.  McLaughlin :  He  said  yes,  the  police  refused  to  turn 
the  cards  back  to  him,  and  I  want  to  know  where  the  original 
cards  are,  because  he  is  the  one  that  brought  them  into 
issue. 

Mr.  Offutt  :  May  I  address  the  Court  on  this,  if  Your 
Honor  please? 
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Respectfully  I  submit  that  this  witness,  when  he  was  on 
the  stand,  was  asked  specifically  about  the  numbers.  He  then 
stated  the  names  of  the  persons — 

The  Court :  Yes,  that  was  on  direct  examination. 

Mr.  Offutt :  Yes,  sir,  that’s  right,  sir. 

On  direct  examination  he  referred  to  the  numbers  in  the 
log,  Government’s  Exhibit  5,  and  he  was  asked  if  he  knew 
those  patients  by  the  number.  He  stated  he  did.  He  said, 
“May  I  refresh  my  recollection?”  He  did  so.  He  refreshed 
liis  recollection  from  some  papers  he  had. 

1523  Thereupon,  when  he  had  concluded  his  direct  ex¬ 
amination — that’s  all  he  did  on  direct  examination — 
then  Mr.  McLaughlin  took  him  over  on  cross-examination. 

At  that  time  he  asked,  or  rather  before  wTe  finished,  he 
asked  that  he  might  have  those  slips  of  paper  he  was 
using. 

The  Court :  I  am  going  to  allow  it. 

M r.  Offutt :  May  I  have  an  exception  ? 

The  Court :  Yes,  indeed.  ! 


(Thereupon,  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open  court :) 


The  Court :  You  may  proceed,  Mr.  McLaughlin. 

i 

By  M  r.  McLaughlin : 

Q.  Yesterday  on  direct  examination  Mr.  Offutt,  referring 
to  January  18,  1952,  asked  you  whether  or  not  on  that  date 
a  patient  whose  number  is  814  didn’t  come  in  to  see  you; 
is  that  right.  A.  Yes. 

Q.  He  asked  you  whether  patient  809  didn’t  come  in  to 
roe  you  ?  A.  That’s  right. 

Q.  And  patient  44-A  didn’t  come  in  to  see  you?  A.  Yes; 

Q.  And  whether  patient  812  didn’t  come  in  to  see 
1524  you?  A.  Yes. 

Q.  And  whether  patient  815  didn’t  come  in  to:  see 
you?  A.  Yes. 


! 


Q.  And  you  remembered  distinctly  that  798,  a  patient  by 
the  name  of  Kennedy,  came  in  to  see  you,  is  that  right?  A. 
Yes. 

Q.  When  those  people  came  in  to  see  you,  you  made  a  card 
out  for  them,  similar  to  the  card  that  you  had  made  out 
for  Mary  Ott,  did  you  not?  A.  Yes. 

Q.  And  that  card  is  in  your  file,  is  it  not?  A.  Yes. 

Q.  Now,  can  you  produce  that  card? 

Mr.  OfFutt :  Of  course,  I  object,  Your  Honor. 

The  Court :  Objection  overruled. 

Mr.  Offutt :  Just  a  minute,  Your  Honor. 

The  Court :  Objection  overruled. 

Mr.  Offutt:  I  just  want  to  ask  if  that  objection  runs  to 
to  the  line  of  questions. 

The  Court :  Oh,  yes. 

The  Witness :  Those  cards  have  been  suppressed. 

By  Mr.  McLaughlin : 

Q.  Are  they  in  your  possession  now?  A.  No. 

1525  Q.  Whose  possession  are  they  in  ?  A.  Mr.  Offutt ’s. 

Mr.  Offutt:  Of  course  I  am  objecting  to  these  ques¬ 
tions. 

The  Court :  Yes ;  objection  overruled. 

Mr.  McLaughlin :  Will  Mr.  Offutt  produce  them  ? 

Mr.  Offutt :  I  am  objecting  to  each  of  these  questions. 

Mr.  McLaughlin :  Will  Mr.  Offutt  produce  the  cards  at 
this  time? 

The  Court :  Beg  Pardon  ? 

Mr.  McLaughlin:  I  say  I  would  like  to  have  the  cards, 
if  Your  Honor  please. 

Mr.  Offutt:  T  object  on  the  further  ground  that  it  goes 
into  the  relationship  between  lawyer  and  client  and  it  is 
in  direction  opposition  to  Your  Honor’s  ruling. 

The  Court:  Oh,  no;  that  is  not  covered  by  the  attorney- 
client  privilege. 

Mr.  Offutt:  And  it  also  violates  the  privilege  between 
patient  and  doctor,  Your  Honor,  because  it  has  treatment 
on  it. 
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The  Court :  No.  On  direct  examination  you  asked  this  wit¬ 
ness  to  disclose  the  names  of  patients  that  visited  him  on 
that  particular  afternoon,  and  I  think  that  opened  the  door 
for  the  production  of  the  cards  representing  those  patients, 
and  I  so  rule.  i 

Mr.  Offutt:  I  object  to  it,  Your  Honor,  on  the  ground 
that  the  cards  themselves  were  not  used,  but  he 
1526  refreshed  his  recollection  from  something  else. 

The  Court :  I  have  overruled  your  objection. 

Mr.  Offutt:  All  right.  j 

#  #  *  #  *  #  *  #  *  # 

1530  By  Mr.  McLaughlin : 

Q.  You  were  shown  Government  Exhibits  from  6- A 
to  6-F  and  I  believe  you  referred  to  them  yesterday,  did  you 
not,  and  from  those  exhibits  that  you  referred  to  you  told  us 
whose  number  was  814,  that  is  the  patient  that  had  that 
number;  is  that  right?  A.  Yes. 

Q.  And  you  told  us  that  that  patient  came  in  to  see  you 
on  January  18th.  A.  Yes. 

Q.  And  also  on  number  809  you  told  us  the  number  of  that 
patient?  A.  Yes. 

Q.  And  similarly  to  44-A;  812;  815  and  798?  A.  Yes. 

Q.  You  had  those  papers  there,  those  Government’s  Ex¬ 
hibits  6-A  to  6-F;  you  made  them  out,  didn’t  you?  A.  Yes. 

Q.  And  where  did  you  get  the  information  that  is  on  those 
exhibits  from?  A.  From  the  cards. 

1531  Q.  From  the  cards  in  the  files?  A.  Yes. 

Q.  When  did  you  make  them  out?  A.  Oh,  I  don’t 
know,  a  couple  of  days  ago. 

Q.  Why  didn’t  you  bring  the  original  cards? 

Mr.  Offutt :  Just  a  minute.  I  object,  if  Your  Honor  please. 

Mr.  McLaughlin :  It  is  perfectly  proper. 

The  Court :  Objection  overruled. 

Mr.  Offutt:  He  can  refresh  his  recollection  from  anything. 

The  Court:  Objection  overruled. 

Mr.  Offutt :  He  didn’t  have  to  bring  the  cards. 

Mr.  McLaughlin :  I  object. 


By  Mr.  McLaughlin : 

Q.  Why  didn’t  you  bring  the  original  cards?  A.  I  didn’t 
think  it  was  necessary ;  they  had  been  suppressed. 

1533  A.  There  may  be. 

Q.  Showing  you  Government’s  Exhibit  4,  that  date 
you  put  on  there,  1-9-52,  that  indicates  that  Miss  Ott  was  in 
to  see  you  that  day,  does  it  not?  A.  Yes. 

Q.  To  refresh  your  recollection  in  regard  to  the  card  814, 
I  believe  you  said  that  was  made  out  to  a  Helen  King.  A.  Yes. 

Q.  Do  you  recall  on  that  card  is  a  notation  similar  to  Mary 
Ott’s,  that  she  was  in  to  see  you  on  January  16, 1952?  A.  No. 

Mr.  Offutt :  I  object  to  that.  There  is  no  such  testimony. 

1535  By  Mr.  McLaughlin : 

Q.  In  reference  to  809,  when  you  made  it  out  do 
you  recall  whether  it  showed  a  notation  that  Mary  Curley 
was  in  to  see  you  on  January  14, 1952?  A.  No,  I  don’t  recall 
it. 

Q.  You  say  that  is  not  on  the  card  ?  A.  No,  I  don’t  say 
it  is  not  on  the  card;  I  just  don’t  recall. 

Q.  In  reference  to  when  Mr.  Offutt  asked  you  whether  or 
not  his  mother  was  in  to  see  you  on  January  18th,  his 
mother’s  number  was  44-A,  isn’t  that  right?  A.  Yes. 

Q.  Isn’t  it  listed  on  that  card  that  she  was  in  to  see  you 
on  Januarv  14, 15  and  16  of  1952?  A.  I  don’t  recall. 

Mr.  Offutt:  Now,  if  Your  Honor  please — 

By  Mr.  McLaughlin: 

Q.  Would  you  say  it  is  not  on  that  card? 

Mr.  Offutt:  Now,  just  a  minute  Your  Honor.  Now,  that 
is  the  basis  for  the  objection:  It  shows  very  clearly  that  the 
District  Attorney  must  have  copied  something;  otherwise 
how  would  he  know  such  information  as  that  is  on  there  ? 
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That  is  in  contempt  of  court,  on  the  motion  to  sup- 

1536  press  which  was  granted  while  Your  Honor  was  hear¬ 
ing  this  case  and  contrary  to  what  he  said  previously. 

The  Court :  Objection  overruled. 

Mr.  Offutt :  I  move  that  be  stricken  out  as  part  of  the  sup¬ 
pressed  evidence. 

*  *  *  *  *  *  *  •  #  # 

By  Mr.  McLaughlin : 

Q.  The  card  812  you  said  was  listed  to  Sarah  Moyer ;  do 
you  remember  that?  A.  Yes. 

1537  Q.  Do  you  recall  whether  or  not  that  card  indicates 
she  was  in  to  see  you  on  January  15,  the  23rd  and  the 

25th  of  1952?  A.  No,  I  don’t  recall. 

Q.  Would  you  say  that  was  not  on  the  card?  A.  No.  i 
Q.  Would  you  say  that — 

•  *  *  *  *  #  #  •  *  * 

1543  By  Mr.  McLaughlin :  ! 

Q.  \ou  didn’t  purposely,  did  you,  avoid  putting 
down  those  notations  as  to  the  visits  on  these  cards?  A.  No. 

Q.  And  if  those  cards  that  I  have  enumerated,  and 
enumerated  the  dates,  if  those  cards  similar  to  the  one  of 
Mary  Ott,  have  a  notation  on  there,  we  will  say  like  January 
16,  1952,  that  would  indicate  that  she  was  in  to  see  you  on 
that  date,  would  it  not?  A.  Yes,  sir. 

Q.  And  also,  if  the  card  809  had  1-14-52,  that  would  indi¬ 
cate  that  she  was  in  to  see  you?  A.  Yes. 

Q.  Now,  if  there  was  nothing  on  the  card  at  all,  as  far  as 
January  18th,  that  would  indicate  that  she  was  not  in  to  see 
you  on  January  18th,  would  it  not?  A.  Not  necessarily,  no. 

Q.  In  other  words  you  wouldn’t  make  any  notation  at  all 
on  the  card?  A.  I  wouldn’t  make  a  notation  every  time  a 
patient  came  in  to  see  me,  no. 

Q.  How  would  you  charge  them?  A.  I  don’t  under- 

1544  stand. 

Q.  I  say,  you  testified  before  that  when  Mary  Ott 
came  in  you  said,  “How  are  you  feeling,”  and  all  like  tliat, 
and  you  charged  her  for  that. 
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When  these  patients  come  in  to  see  you,  and  you  don’t 
make  any  record  and  notation  of  them,  how  do  you  charge  ? 
How  do  you  keep  records  for  the  Internal  Revenue?  A.  I  do 
make  a  notation ;  I  make  it  on  the  log  there. 

Q.  Well,  you  can  put  a  number  in  here  at  any  time  at  all. 
A.  That’s  right. 

Q.  That  doesn’t  necessarily  mean  to  say  they  were  in  that 
time  ?  A.  Oh,  yes  it  does. 

Q.  It  does  ?  A.  It  certainly  does,  yes,  sir. 

Q.  But  you  would  have  no  notation  on  the  card  itself  at 
all,  is  that  right?  A.  There  might  not  be. 
********** 

1545  By  Mr.  McLaughlin: 

Q.  How  do  you  keep  track  of  the  patients,  and  what 
you  treat  them  for,  and  all,  if  you  keep,  we  will  say,  a  hap¬ 
hazard  record?  A.  The  main  purpose  of  those  cards  was 
to  associate  numbers  with  names  so  that  I  could  look  up,  if 
I  had  a  number  or  name  I  could  look  up  the  card  and  find  out 
what  number  to  put  down  on  the  log. 

Q.  And  you  would  also  put  the  notation  of  the  date  of  the 
visit?  A.  Not  necessarily. 

Q.  Why  did  you  put  it  on  all  these  cards?  A.  Well,  I  just 
happened  to  want  to  jot  something  down  some  of  those  days 
they  came  in. 

##*#*##### 

1546  Mr.  McLaughlin:  Well,  he  is  going  to  produce  the 
cards,  Your  Honor,  I  imagine. 

Mr.  Offutt:  Well,  let’s  wait  until  you  get  the  cards. 

Mr.  McLaughlin:  I  would  like  to  have  them  before  the 
recess,  Your  Honor.  Is  Stein,  your  leg-man,  here? 

Mr.  Offutt:  Mr.  Stein — I  think  the  way  he  treated  that 
young  lawyer — he  should  be  more  courteous  to  Mr.  Stein. 

The  Court :  Just  a  moment.  I  think  it  is  your  duty  to  pro¬ 
duce  those  cards. 


1547  Mr.  McLaughlin :  Your  Honor,  so  that  there  will  be 
no  misunderstanding — my  friend  is  trying  to  get  off 
on  a  tangent  and  trying  to  confuse  the  Court — the  only  thing 
that  I  want  is  those  four  cards,  that  is  the  original  cards,  of 
what  the  defense  has  produced  here  as  copies  made  from 
them ;  and  that  is  the  card  of  814 ;  809 ;  44-A ;  812 ;  815  and 
798,  the  originals  of  those. 

By  Mr.  McLaughlin :  j 


Q.  And  so  as  to  refresh  my  recollection,  didn’t  you 
1548  testify  on  direct  examination  that  the  police  took 
them  out  and  didn’t  return  them  to  you? 

Mr.  Offutt:  No,  he  didn’t  say  that. 

Mr.  McLaughlin:  He  didn’t  say  that?  Are  you  testifying? 
The  Court:  You  must  not  make  that  statement,  Mr.  Offutt. 
Mr.  Offutt :  I  am  objecting,  Your  Honor. 

The  Court:  You  must  not  take  such  a  statement  and 
practically  suggest  an  answer  to  the  witness. 

Mr.  Offutt:  Your  Honor,  we  have  the  testimony  here. 


«  #  #  *  #  #  *  *  *  # 

I 

1550  Q.  Will  you  answer  that?  A.  I  would  like  to  have 
that  question  repeated,  please. 

Q.  I  say,  this  secrecy  about  your  place  there,  that  is  not 
for  the  purpose  of  aiding  you  in  performing  abortions,  is  it? 
A.  There  is  no  secrecy  about  my  house. 

Q.  There  isn’t?  You  say  that  during  the  month  of  Janu¬ 
ary,  1952,  you  were  a  general  practitioner.  A.  January 
when?  | 

Q.  During  the  month  of  January,  1952.  A.  I  have  always 
been  a  general  practitioner. 

Q.  Did  you  specialize  in  abortions  during  January  1952? 
A.  No. 

Mr.  Offutt :  I  object — just  a  minute. 

The  Court :  Objection  overruled. 

1551  Mr.  Offutt :  I  object  to  that ;  he  has  asked  the  ques¬ 
tion  before  and — 

The  Court :  Objection  overruled. 


Mr.  Offutt:  (Continuing) — and  it  is  only  done  for  the 
purpose  of  prejudicing  the  defendant,  and  he  has  no  proof 
of  it. 

The  Court :  Objection  overruled. 

Mr.  Offutt :  He  should  not  be  permitted  to  ask  the  question. 
The  Court :  Oh,  he  introduced  plenty  of  proof. 

Mr.  Offutt:  Well,  I  object  to  that,  if  Your  Honor  please. 
There  is  plenty  of  proof  of  his  innocence,  and  it  has  to  be 
overcome,  and  he  has  to  overcome  it  before  the  jury,  and  not 
before  Your  Honor. 

I  move  for  a  mistrial. 

The  Court:  Of  course  he  has  introduced  proof — 

Mr.  Offutt  (Interposing):  I  move  for  a  mistrial. 

The  Court  (Continuing) : — but  it  is  for  the  jury — 

Mr.  Offutt  (Interposing) :  I  move  for  a  mistrial. 

The  Court:  Now,  whether  the  jury  is  going  to  believe  it — 
Mr.  Offutt :  I  move  for  a  mistrial  in  view  of  Your  Honor’s 
statement  and  other  statements. 

The  Court:  Well,  motion  denied. 

Mr.  Offutt:  I  ask  Your  Honor  at  this  time  to  correct  the 
impression  that  may  be  left  with  the  jury.  It  is  the 
1552  jury’s  function,  and  sole  function — 

Mr.  McLaughlin  (Interposing) :  Wait  a  minute.  If 
this  man  is  going  to  give  a  speech,  he  should — 

The  Court :  Motion  denied. 

Mr.  Offutt:  Very  well. 

The  Court:  And  please  don’t  raise  your  voice  in  the 
manner  in  which  you  did. 

Mr.  Offutt:  Oh,  I  didn’t. 

The  Court :  Yes,  you  did.  I  am  denying  the  motion. 

Mr.  Offutt:  My  voice  is  very  courteous,  Your  Honor,  and 
I  submit  I  am  serious  about  it. 

***#**#•#* 

1554  By  Mr.  McLaughlin : 

Q.  Let  me  ask  you  this,  Doctor.  You  don’t  special¬ 
ize  in  treating  women’s  ailments,  do  you?  A.  No. 
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Q.  Practically  all  the  patients  that  you  had  either  in 
January,  1951 —  no,  in  May,  1951,  and  January,  1952,  you 
treated  most  of  those — well,  practically  all  of  those  women 
for  some  woman’s  ailment,  is  that  right? 

Mr.  Offutt:  I  object;  that  is  not  relevant. 

The  Court:  Objection  overruled. 

The  Witness:  I  don’t  know  what  I  treated  them  for.! 

By  Mr.  McLaughlin : 

Q.  You  don’t  know? 

Do  you  deny  that  you  performed  the  abortion  on  Mary 
Ott  on  January,  1952?  A.  I  do.  I 

Q.  You  were  asked  the  question  by  Mr.  Offutt  about  a 
telephone  call  on  May  26,  1952 ;  that  is  the  day  before  this 
case  started. 

Do  you  remember,  the  case  started  on  May  27th?  A.  Yes, 
sir.  j 

Q.  Tuesday,  I  believe.  You  did  have  a  telephone  con¬ 
versation  with  Miss  Ott,  did  you  not?  A.  Yes. 

Q.  And  that  telephone  conversation  was  about  this 
1555  case?  A.  Yes. 

*  *  *  *  *  *  *  •  •  # 

1558  Q.  In  that  conversation  you  say  that  she  asked  you 
for  a  thousand  dollars.  A.  Yes. 

Q.  And  what  did  you  say  to  that?  A.  WTiat  did  I 

1559  say  to  it  ? 

Q.  Yes.  A.  I  asked  her  what  she  was  trying  to  do, 
blackmail  me?  j 

Q.  What  else  did  you  say?  A.  I  refused  to  give  her  a 
penny.  j 

Q.  WThat  else  did  you  say? 

Mr.  Offutt:  I  submit  we  are  entitled  to  the  whole  con¬ 
versation,  not  just  part  of  it,  not  just  piecemeal. 

The  Court :  This  is  proper  cross-examination. 

Mr.  Offutt :  All  right,  then.  j 
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By  Mr.  McLaughlin: 

Q.  What  was  this  about  McLaughlin — that’s  me,  isn’t  it? 
A.  That’s  right. 

Q.  What  was  said  about  McLaughlin?  A.  She  said  she 
had  talked  to  you  and  that  you  said  you  would  do  most  any¬ 
thing  to  get  me  convicted. 

Q.  You  don’t  know  me,  do  you? 

Mr.  Offutt :  I  object  to  that,  if  Your  Honor  please. 

The  Court :  Objection  overruled. 

Mr.  Offutt :  May  we  come  to  the  bench? 

The  Court:  No.  Objection  overruled. 

Mr.  Offut :  All  right. 

1560  By  Mr.  McLaughlin : 

Q.  You  don’t  know  me,  do  you?  A.  Certainly,  I  know 
you. 

Q.  Do  you  know  me  outside  of  my  job  here  as  Assistant 
United  States  Attorney? 

Mr.  Offutt :  Just  a  minute. 

The  Court:  You  may  not  interrupt  counsel  when  he  is 
asking  a  question.  Wait  until  he  has  finished. 

Are  you  objecting  to  the  question? 

Mr.  Offutt :  Yes. 

The  Court :  I  overrule  the  objection. 

By  Mr.  McLaughlin : 

Q.  Do  you  know  me  outside  of  my  official  position  as 
Assistant  United  States  Attorney?  A.  No. 

Q.  In  other  words,  any  experience  that  you  have  had  with 
me  was  while  I  am  in  this  position,  is  that  right? 

Mr.  Offutt:  Now,  if  Your  Honor  please,  I  object  to  that, 
and  move  for  a  mistrial  at  this  time,  on  the  basis,  just  like 
he  did  before,  when  Your  Honor  told  him  not  to  go  into  it, 
at  the  bench,  and  he  did  go  into  it,  and  I  renew  that  motion 
that  I  made  then,  and  I  renew  the  motion  now  and  add  to  it 
the  grounds  on  which  he  is  now  making  the  question — 

The  Court :  Motion  denied. 
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Mr.  Offutt  (Continuing): — he  is  clearly  trying  to 
1561  show  something  entirely  outside  this  case  and  Con¬ 
trary  to  the  evidence.  j 

The  Court :  I  have  no  inkling  that  that  question  relates  to 
anything  outside  this  case. 

Mr.  Offutt :  If  you  will  let  me  approach  the  bench  I  will 
tell  you  very  clearly. 

The  Court:  No;  I  don’t  see  it  in  that  question. 

Mr.  Offutt :  I  can  very  easily  show  it  to  you,  Your  Honor, 
if  you  will  let  me  come  to  the  bench,  if  you  want  to  hear  it. 


1567  Mr.  McLaughlin:  Did  you  get  the  cards? 

Mr.  Offutt:  We  have  sent  for  them,  your  Honor. 
I  found  out  where  they  are. 

The  Court:  What  is  that? 

Mr.  Offutt :  I  sent  my  secretary  to  get  the  cards.  She  will 
be  back  most  any  time. 

The  Court:  Well,  when  will  they  be  here? 

Mr.  Offutt :  Well,  she  had  to  go  all  the  way  up  to  my  house 
to  get  the  cards.  They  were  up  there  with  all  the  rest  of 
these  things  that  were  left  over  there. 


«*###*#*•# 


1578  By  Mr.  Offutt: 


Q.  Will  you  explain  to  us  if  there  is  any  reason  why 
there  are  more  women  patients  than  men,  sir? 

Mr.  McLaughlin :  I  object,  if  your  Honor  please. 

The  Court :  Objection  sustained. 

Mr.  Offutt :  All  right,  sir. 

And  may  I  pose  just  the  one  question  for  the  record,  your 
Honor — and  don’t  answer  it,  Dr.  Peckham,  until  the  Court 
rules  on  it — just  to  make  the  record  complete? 

By  Mr.  Offutt : 

Q.  Are  there  more  women  patients  than  men  and  children, 
as  a  general  rule? 

Mr.  McLaughlin:  I  object,  your  Honor. 
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The  Court :  Objection  sustained. 

Mr.  Offutt :  Thank  you. 

•  ##****••# 

1583  The  Court :  Have  you  got  the  cards  ? 

Mr.  Offutt :  Yes,  we  have  the  cards. 

The  Court :  You  may  turn  them  over  to  Mr.  McLaughlin. 
Mr.  McLaughlin :  Let  me  see  them. 

##*#***### 

1585  The  Court :  I  am  going  to  direct  you  to  turn  those 
cards  over  for  the  time  being  to  Mr.  McLaughlin. 
You  may  not  use  part  of  the  information  contained  in 
those  cards,  as  part  of  your  direct  case,  and  refuse  to  give 
the  balance. 

Now',  w'hen  it  comes  to  offering  them  in  evidence,  if  they 
are  offered  in  evidence,  then  the  question  of  privilege  might 
arise,  and  if  it  arises,  I  will  rule  on  it.  But  at  the  present 
time  I  will  direct  you  to  turn  the  cards  over  to  Mr.  Mc¬ 
Laughlin  after  the  Clerk  marks  them  for  identification. 

Mr.  Offutt:  Well,  I  object  to  any  part,  except  the  narrow 
part  of  that  which  he  used  to  refresh  his  recollection,  just  as 
Dr.  Kilpatrick  was  limited  and  I  w'as  limited. 

The  Court:  Well,  now',  I  have  made  by  ruling. 
*#*  *#####* 

1587  By  Mr.  Offutt: 

Q.  Now',  when  you  refreshed  your  recollection  and 
you  wTere  testifying  about  the  numbers  in  this  log,  did  you 
look  at  any  part  of  the  card,  the  note,  to  refresh  your 

1588  recollection,  except  the  name  and  address  and  the 
portion  that  you  read  and  testified  about  in  Court? 

A.  No. 

Q.  I  am  talking  about  specifically  those  patients,  and  the 
numbers  of  those  patients,  w'hich  w'ere  on  January  18, 1952 ; 
is  that  correct,  sir?  A.  That  is  right.  No,  I  did  not. 

Q.  Now',  w'hen  Mr.  McLaughlin  asked  you  about  the 
records  and  your  method  of  keeping  your  records,  having  in 


mind  now  the  log  here — and  I  am  looking  at  the  Friday  page, 
January  18,  and  the  page  of  January  9,  both  1952 — in  pre¬ 
paring  your  income  tax  returns,  was  it  necessary  to  look  at 
any  more  than  just  the  log  to  determine  the  amount  of  your 
income  and  make  your  tax  return?  A.  No,  it  was  not. 

Q.  Do  you  need  to  look  at  the  card  to  show  the  patient’s 
name  and  address  and  the  treatment,  if  there  is  anv  treat- 
ment  there?  A.  No.  I 

Q.  He  having  asked  you  if  the  tax  people,  the  Internal 
Revenue,  wanted  to  examine  your  records,  are  the  other 
records  with  the  name,  the  address,  the  treatment —  if  they 
had  a  right  to  see  it — and  the  alphabetical  list,  the  numerical 
list,  available  and  accessible,  if  they  had  a  right  to 
1589  do  it  and  wanted  them?  A.  Certainly. 

Q.  In  making  your  tax  return,  if  you  had  a  book¬ 
keeper  or  an  accountant  come  in  to  make  the  tax  return,  the 
return  on  your  income  from  your  practice  and  the  patients, 
would  the  bookkeeper  or  accountant  need  any  more  than  the 
log,  the  way  you  set  up  your  system?  A.  No,  he  wouldn’t. 

Q.  Is  there  any  rule  between  you,  that  you  doctors  ob¬ 
serve,  to  preserve  the  privacy  between  the  doctor  and 
patient,  from  even  the  bookkeeper  or  the  accountant,  sir? 
A.  Yes. 

Mr.  McLaughlin :  I  object  to  that.  It  is  what  he  does,  your 
Honor. 

The  Court :  Just  a  minute.  j 

What  is  it,  Mr.  McLaughlin? 

Mr.  McLaughlin:  I  object  to  what  they  generally  do.  It  is 
what  he  does. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt :  I 

Q.  Well,  do  you?  A.  Yes,  sir. 

Q.  Is  that  a  recognized  practice,  sir?  A.  Yes. 

*  *  *  #  *  *  #  *  #  !  # 

1591  month  in  the  hospital  for  a  trivial  illness. 

Q.  Now,  Mr.  McLaughlin  asked  you  if  he  would 
come  in  your  office  for  a  head  cold — or  a  cold,  I  don’t  know 


whether  he  said  head  cold  or  cold — and  made  a  visit,  would 
you  put  down  on  your  record  that  he  had  a  head  cold,  or  I 
think  he  said  a  toe  ache,  or  something  like  that,  or  a  pain 
in  his  toe — well,  if  Mr.  McLaughlin  would  come  there  for 
such  treatment,  would  you  put  it  down  as  a  head  cold  if  he 
had  it,  or  a  toe  ache?  A.  Ordinarily  not.  I  don’t  make  a 
record  of  minor  complaints. 

As  I  stated  before,  if  a  patient  has  a  long  drawn  out  ill¬ 
ness  that  requires  repeated  visits,  then  I  may  keep  a  record 
on  it,  but  just  for  coming  into  the  office  once  or  twice,  for 
some  condition  which  clears  up  rapidly,  I  don’t  keep  a 
record  on  it ;  no,  sir. 

Q.  Now,  he  said  how  would  you  know  how  much  you 
charged  the  patient. 

Do  you  have  a  way  in  which  you  can  find  out  how  much 
you  charged  the  patient?  A.  Yes.  It  is  in  the  book. 

Q.  Now,  he  was  asking  you  specifically  about  looking  at 
January  IS  and  seeing  on  there — or  January  9,  rather,  and 
seeing  on  there  596,  and  opposite,  whatever  the  price 
1592  was — I  don’t  know  what  he  said  it  was  there;  five 
dollars,  was  it,  or  three  dollars?  I  am  not  sure.  A. 
Five  dollars. 

Q.  Five  dollars. 

Well,  now,  if  you  wanted  to  determine  the  name  of  the 
patient  who  paid  the  five  dollars,  could  that  be  determined 
from  your  records,  sir?  A.  Yes. 

Q.  Is  it  necessary  for  the  bookkeeper  or  accountant  or 
anyone,  when  you  make  out  your  income  tax  return,  to  have 
the  name  of  the  person  when  you  make  out  your  return  ?  A. 
No,  I  don’t  see  any  reason  why  they  should  know  the  name. 

Q.  Is  there  anything  that  requires  the  doctor  to  put  into 
his  income  tax  return  the  names  of  all  the  patients?  A.  No, 
not  that  I  know  of. 

Q.  In  making  your  tax  return,  is  it  necessary  to  show  how 
many  women,  how  many  men,  or  how  many  children  you 
treated?  A.  No,  it  is  not. 
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I 


Q.  Is  there  any  other  return  you  are  required  to  make  by 
law  that  shows  how  many  men,  women,  or  children  you 
treated?  A.  No. 


********* 
1597  By  Mr.  Offutt : 


* 


Q.  Now,  Mr.  McLaughlin  asked  you  about  these 
records  that  you  keep,  the  cards,  and  so  forth,  about  the 
treatment. 

Now,  take  the  lady,  Airs.  Ott — on  that  card,  I  believe  it  is 
No.  4,  which  I  don’t  see  at  the  moment — 

Is  this  it  here?  Do  you  mind  my  having  it? 

(The  card  referred  to  was  handed  to  Mr.  Offutt.) 


Thanks. 

Now,  referring  back  to  May  of  1951,  when  she  reminded 
you  in  January  on  a  visit  that  she  had  seen  you  back  in  May 
for  a  possible  kidney  infection,  not  having,  when  you  exam¬ 
ined  the  urinary  specimen,  found  anything  of  a  serious 
nature,  nothing  to  indicate  it,  such  a  kidney  infection,  and 
having  prescribed  the  urotropin  that  you  referred  to,  was 
there  any  occasion  or  necessity,  in  the  manner  in  which  you 
keep  your  books  and  keep  your  records,  to  insert  on  the 
record  a  card  that  she  had  come  in  for  a  possible  urinary 
infection?  A.  No,  I  didn’t  think  so.  It  was  not  a  very  serious 
condition. 

*  *  *  *  *  *  *  *  *  * 
1599  By  Mr.  Offutt : 

Q.  Will  you  explain,  Dr.  Peckham,  why  you  did  not 
make  an  entry  about  the  visit  in  May,  1951,  when  the  lady 
came  in  and  you  took  the  urinarv,  or  made  the  urinary  exam- 
ination?  A.  No,  I  did  not  think  it  was  important  to  make  a 
record  at  that  time.  It  was  a  condition  which  I  commonly 
treat,  and  generally  I  am  able  to  clear  them  up  in  a  short 
time,  and  I  just  did  not  think  it  was  necessary  to  make  a 
record  about  it. 
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1603  Q.  Mr.  McLaughlin  was  asking  you  about  on  Feb¬ 
ruary  26,  when  the  card  this  card  (indicating),  w~as 
found  by  Officer  Waters  in  the  book. 

Now,  did  you  ever  say  or  intend  to  infer  that  Officer 
Waters  took  this  card  off  of  your  desk  and  put  it  in  the  book, 
or  any  one  of  those  fine  officers  out  there  did  that?  A.  No, 
I  did  not. 

********** 

1606  By  Mr.  Offutt : 

********** 

Q.  Now,  when  you  spoke  of  the  sensitivity  of  the 

1607  scar,  and  the  area  around  the  scar,  will  you  tell  us 
what  you  meant  by  “sensitivity”  of  the  scar  itself? 

A.  Well,  I  didn’t  mean  that  there  was  anything  wrong  with 
the  scar.  I  mean  it  looked  all  right,  but  it  was  just  tender  in 
the  area  around  there. 

Q.  When  you  said  it  was  a  good — that  the  scar  was  in 
good  condition,  I  believe  is  what  you  said — what  did  you 
mean  by  that?  A.  Well,  it  is  healed  properly. 

********** 

1612  By  Mr.  McLaughlin : 

**  ******** 

Q.  And  showing  you  Government’s  Exhibit  6 — No.  7 — 
from  7-A  to  7-F,  those  are  the  original  cards,  are  they  not? 
A.  Yes,  I  believe  so. 

Q.  Now,  showing  you  those  original  cards,  Government’s 
Exhibit  7-A  to  7-F,  is  there  anything  on  those  cards  that 
would  indicate  that  any  of  those  people  came  into  your  office 
on  January  18  of  1952? 

Mr.  Offutt :  I  object.  The  cards  speak  for  themselves. 

The  Court:  Objection  overruled. 

By  Mr.  McLaughlin : 

1613  Q.  Is  there  ? 

Mr.  Offutt :  And,  your  Honor,  may  I  state  that  my 
objection  that  I  made  before  about  the  cards,  may  it  run  to 
all  the  testimony  about  the  cards,  without  renewing  it? 


The  Court :  Objection  overruled. 

Mr.  Offutt:  What  is  that  sir? 

The  Court :  You  may  have  your  objection  and  it  is  over¬ 
ruled. 

Mr.  Offutt :  Thank  you,  sir. 

The  Witness:  No,  there  is  no  reference  to  the  18th  on 
those  cards. 


Q.  Now,  I  show  you  card  809.  That  indicates;  that 
1614  the  patient  came  in  on  January  14,  1952,  does  it  not? 
A.  Yes. 

Q.  There  is  nothing  on  this  card  that  would  indicate;  that 
that  patient  came  in  your  office  on  January  18,  of  1952? 

•  *  #  #  *  *  *  *  •  * 
By  Mr.  McLaughlin : 

Q.  Now,  card  44-A,  that  indicates  that  the  patient  came  in 
on  January  14,  15,  and  16,  1952;  is  that  right?  A.  Yes. 

Q.  Is  there  anything  on  that  card  that  would  indicate  that 
they  came  into  your  office  on  January  18,  1952?  A.  No. 


#**###**#* 


1615  Q.  Showing  you  card  number  812,  which  is  in  the 
log,  the  same  as  the  others,  there  is  a  notation  on  that 
card  that  the  patient  came  in  January  15,  23rd  and  25th ;  is 
that  right?  A.  Yes. 

Q.  Is  there  anything  on  this  card  that  would  indicate  that 
that  patient  came  in  to  see  you  on  January  18  of  1952?  A. 
No. 


am  not  offering 


1618  Mr.  McLaughlin:  Your  Honor,  the  only  thipg  I 
wanted  to  offer  them  for  is  the  dates  and  notations. 
As  far  as  the  medical  treatment,  why,  I 
them  for  that. 

The  Court:  Very  well,  then. 

I  will  overrule  the  objection  and  admit  the  cards  in  evi¬ 
dence,  except  for  the  notations  indicating  the  diagnosis  or 
treatment. 


2S6 


Those  entries  will  not  be  admitted. 

Mr.  Offutt:  Now,  if  the  court  please, — are  you  finished, 
vour  Honor? 

The  Court :  But  all  the  other  entries  on  the  cards  may  be 
admitted. 

Mr.  Offutt :  I  object  to  being  forced  to  come  to  the  bench, 
after  your  Honor  let  the  District  Attorney  see  the  whole 
card.  He  very  obviously  has  seen  the  cards  that  all 

1619  those  patients  were  treated  for  different  ailments — 
for  example,  my  mother  had  a  bronchitis  condition — 

broncho-pneumonia. 

These  other  people  had  conditions  of  different  types,  and 
you  have  permitted  the  impression,  by  letting  it  be  done  in 
this  fashion,  that  there  might  be  something  on  there  that 
is  improper,  and  I  have  objected  to  it,  and  the  unfavorable 
impression  that  can  be  drawn  by  the  jury  from  it. 

The  Court:  Just  a  moment. 

Mr.  Offutt:  And  I  move  for  a  mistrial,  your  Honor. 

The  Court:  I  am  willing  to  announce  my  ruling  in  open 
Court. 

You  may  go  back. 

Mr.  Offutt :  I  am  moving  for  a  mistrial,  on  the  ground  that 
the  jury  has  now  been  permitted  to  draw  a  wrong  impression 
by  the  manner  in  which  these  cards  have  been  introduced, 
and  being  given  to  the  District  Attorney  to  see  the  treat¬ 
ment,  your  Honor. 

The  Court :  Motion  denied. 

Mr.  Offutt :  I  would  like  to  have  the  record  show  what  is 
on  those  cards. 

Are  they  going  to  be  kept  in  evidence,  your  Honor — the 
cards? 

The  Court :  Now  gentlemen,  go  back  to  the  counsel 

1620  table,  please. 

(Counsel  returned  to  the  trial  table.) 

The  Court:  Defendant’s  objection  to  the  admission  of 
these  cards  is  overruled,  and  all  of  these  cards  will  be  ad- 
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mitted  in  evidence,  with  the  exception  of  those  entries  on  the 
cards  which  indicate  the  diagnosis  or  course  of  treatment. 

The  rest  of  the  cards  will  be  admitted  in  evidence. 

Mr.  Offutt:  The  dates,  your  Honor? 

The  Court :  The  name  and  the  address,  and  the  identifica- 
tion  of  the  patient,  and  the  dates  noted  on  the  cards  will  be 
admitted,  but  the  entries  indicating  the  diagnosis  or  treat¬ 
ment  will  not  be  admitted. 

(Thereupon  Government’s  Exhibits  7-A  through  7-F  in¬ 
clusive,  were  received  in  evidence.)  i 


******* 


* 


1624  Q.  Now,  Mr.  Peckham — 

Mr.  Offutt:  Now%  vTait  just  a  minute.  “Mr.”  Peck- 
ham  ;  it  is  Dr.  Peckham.  He  is  entitled  to  be  given  his  title 
and  treated  with  respect.  i 

Mr.  McLaughlin :  That  is  a  matter  of  opinion. 

Mr.  Offutt:  I  object  to  that,  your  Honor. 

The  Court:  Nowr,  counsel  may  address  the  witness  in  his 
own  wray. 

Mr.  Offutt :  I  object,  your  Honor,  and  I  say  he  is  entitled 
to  respect,  and  if  he  has  a  title  of  Doctor,  he  is  en- 

1625  titled  to  Doctor. 

The  Court :  No,  no,  no. 

Mr.  Offutt :  All  right,  sir. 


******* 


* 


1629  Mr.  McLaughlin:  And  Mr.  Offutt  in  his  opening 
statement  said  that  he  wmuld  show  by  expert  testi¬ 
mony  that  this  girl,  Mrs.  Ott,  did  not  know-  or  could  not 
know  she  was  pregnant. 

Mr.  Offutt:  I  did  not  say  “expert,”  your  Honor,  in  the 
opening.  I  have  it  right  here. 

•  *  *  *  *  *  *  #  •  * 

1630  By  Mr.  Offutt : 

Q.  Now\  Dr.  Peckham,  you  were  asked  about  these 
slips  of  paper  and  the  copying  or  writing  on  these  slips  of 
paper  wrhich  are — 


I  had  better  get  my  glasses  now.  I  have  to  use  them  to 
read  by. 

They  are  a  series  of  6-A,  B,  C,  D,  E,  and  F. 

Are  they  in  your  handwriting,  sir?  A.  Yes. 

Q.  Also  a  series  of  cards,  likewise  six  in  number,  which 
are  series  7-A,  B,  C,  D,  E,  and  F. 

*###*##### 

1631  The  Witness :  Well,  you  told  me  to  take  those  num¬ 
bers  off  the  18th,  look  up  the  names  and  addresses, 
and  write  them  down,  so  that  I  could  use  that  to  refresh  my 
recollection,  when  I  needed  it. 

**#**##*#* 

1635  Q.  Do  you  mean  to  tell  the  Court  and  jury  that 
understanding  by  you  of  what  the  Court  ruled  at  that 
time  guided  you  in  also  making  the  copies  of  only  the  name 
and  address  of  the  patients?  A.  Yes,  it  did. 

***##*#**# 

1637  Q.  All  right. 

A  patient  came  into  the  office — let’s  take  the  first 
one  here,  on  January  18 — a  patient  came  into  the  office. 

Do  you  make  an  entry  on  the  log  of  the  number,  as  ap¬ 
pears — what  did  I  say,  the  18th? — yes — as  appears  here 
in  this  case  where  it  is  814,  or  do  you  take  the  card  and  put 
an  entry*  on  the  card  as  to  when  they  appear?  A.  No.  When 
the  patient  comes  to  the  office,  I  ask  them  their  name.  Then 
I  look  up  and  get  the  card,  and  I  get  the  number  off  of  the 
card  and  then  put  the  number  right  on  the  book  here. 

Q.  After  you  have  treated  the  patient  or  made  the  exami¬ 
nation  or  consulted  with  the  patient  as  to  whatever 

1638  their  complaint  or  ailment  is,  of  the  patient  upon  that 
visit,  do  you  put  on  the  card  the  date  the  patient  was 

in  there,  if  there  is  no  other  entry  to  be  made  on  the  card, 
in  each  instance?  A.  No. 

***#**#### 

Q.  Now,  which  is  the  accurate  legend  or  entry  of  every 
visit  that  the  patient  made?  A.  This  book  here  has  the 


accurate  record  of  the  patients  coming  to  the  office  and  what 
they  paid  me.  These  cards  are  not  necessarily  accurate  in 
that  they  don’t  reflect  every  visit  the  patient  came  to  me; 

just  this  primary  use  of  this  card  is  to  associate 
•  1639  names  and  numbers.  The  entries  may  be  made  from 
time  to  time,  but  they  are  not  intended  to  be  inclusive 
of  eve  -y  visit  that  they  came  to  me  for. 

Q.  Now,  then,  jumping  the  second  card  and  getting  to  the 
third  card,  which  is  44-A,  which  you  have  identified  as  my 
mother,  Mrs.  Mary  Jane  Offutt:  Now,  is  there  an  entry  on 
here,  on  the  card,  of  every  time  that  you  saw  my  mother? 
A.  No,  there  is  not. 

Q.  Do  you  remember  the  occasion,  that  particular  time 
when  you  saw  my  mother,  which  is  referred  to  on  this  card 
and  on  your  ledger — I  mean  on  the  log?  A.  Yes.  i 

Mr.  Offutt :  If  your  Honor  please,  as  my  mother’s  attorney 
and  as  her  representative,  we  are  ready  to  waive  the  privi¬ 
lege,  so  you  can  enter  the  whole  card,  and  I  offer  the  whole 
card  in  evidence. 

The  Court :  It  may  be  admitted.  i 

Mr.  Offutt :  That  is  the  only  one  I  have  the  right  to  do  it  on. 

The  Court :  It  may  be  admitted. 

Mr.  Offutt :  All  right,  sir.  j 


* 


******* 


* 


1647  Q.  Each  time  that  you  saw  her  in  connection  with 
these  visits,  did  you  make  an  entry  on  the  card?  A. 
No. 

Q.  And  when  you  wTere  paid,  did  you  put  the  entry  of  the 
payment  on  the  log,  as  you  received  the  money?  A.  Yes. 


•  *  *  *  *  *  *  • 

Carl  A.  Rudbeck,  Jr. 


1695  Q.  Officer  Rudbeck,  did  you  type  up  the  statement 
of  Mary  Lee  Ott?  A.  No,  sir,  I  did  not. 

Q.  Did  you  type  up — Your  Honor,  you  have  ruled  on  this ; 
it  is  in  connection  with  those  statements. 
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1696  By  Mr.  Offutt : 

Q.  Were  you  present  when  the  statements  of  Mary  Lee 
Ott  was  typed  up?  A.  No,  sir. 

Mr.  McLaughlin :  I  object  to  this  as  being  immaterial. 
The  Court :  Objection  sustained. 

By  Mr.  Offutt : 

Q.  Were  you  present  when  the  statement  of  Mr.  George 
A.  Christenson  was  typed  up  ? 

Mr.  McLaughlin:  I  object  to  that. 

The  Court :  Objection  sustained. 

By  Mr.  Offutt : 

Q.  Were  you  present  when  a  statement  was  taken  and 
typed  up  of  William  E.  Jones? 

Mr.  McLaughlin :  I  object  to  this. 

The  Court:  Objection  sustained.  I  think  it  is  immaterial. 
The  circumstances  surrounding  those  statements  are 
irrelevant  and  immaterial,  and  I  am  going  to  exclude  them 
and  I  am  going  to  exclude  testimony  along  that  line. 

•  ###*##••* 

1711  The  Court:  I  am  going  to  deny  No.  1.  I  am  going 
to  define  the  elements  that  the  Government  must 

prove,  in  my  own  way. 

**#*##*##* 

1712  Mr.  Offutt :  Thompson  v.  United  States,  30  Appeals 
D.C.  352  at  362. 

The  Court :  I  will  look  at  it  during  the  noon  recess,  and  if 
it  sustains  you  of  course  I  will  change  my  ruling,  but  in  the 
meantime  I  am  denying  No.  10. 

********** 

1713  No.  15  and  No.  10  are  the  same.  I  am  going  to  deny 
No.  15,  but  I  will  look  at  the  case  you  cited. 

•  ###***••* 
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I  will  deny  No.  21. 

I  will  deny  No.  22.  ! 

********** 

No.  25  is  a  duplication  of  No.  15,  and  I  am  going  to  deny 
that  on  that  ground. 

•  *  #  *  *  *  *  *  *  * 

1714  The  Court :  Mr.  McLaughlin,  what  does  the  Govern¬ 
ment  say  about  No.  26?  Is  there  any  evidence  that 
Jones  was  an  accomplice?  I  will  hold  that  Christenson  was 
an  accomplice. 

Mr.  McLaughlin :  Oh,  no. 

Mr.  Offutt:  May  I  be  heard  on  that? 

The  Court :  No ;  I  am  going  to  deny  it. 

I  am  going  to  grant  No.  27.  That  relates  to  Christenson 
being  an  accomplice.  j 

Mr.  Offutt :  Did  you  say  granted  or  denied? 

The  Court :  I  will  grant  it  in  substance  but  I  will  use  my 
own  phraseology,  as  I  always  do. 

i 

********** 

1718  The  Court:  I  have  examined  the  Thompson  case, 
Thompson  versus  United  States,  30  Appeals  D.  C. 
362,  which  was  cited  by  counsel  for  the  defendant. 

That  case  holds  that  the  woman  on  whom  an  abortion  is 
performed  is  not  an  accomplice  of  the  accused,  and  the 
Court  of  Appeals  sustained  the  trial  court  in  denying  an 
instruction  to  the  effect  that  the  woman  is  an  accomplice. 
The  trial  court,  however,  gave  the  following  instruction : 
“The  jury  are  instructed  that  according  to  the  testimony 
of  Sadie  Volk,  while  she  is  not  an  accomplice,  strictly  speak¬ 
ing,  inasmuch  as  from  her  own  evidence  she  morally  impli¬ 
cates  herself  in  the  act,  the  jury  should  consider  that  cir¬ 
cumstance  as  bearing  on  her  credibility,  and  it  is  also  the 
duty  of  the  jury  in  considering  all  the  other  evidence  of  the 
case  to  consider  the  evidence  tending  to  contradict  or  to 
show  that  she  has  made  statements  conflicting  with 
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1719  her  present  testimony  as  affecting  the  credit  you 
should  give  her  evidence.” 

The  Court  of  Appeals  said  that  this  instruction  was  as 
much  as  the  defendant  had  a  right  to  expect. 

The  Court  of  Appeals  did  not  hold  that  it  was  mandatory 
for  the  Court  to  give  that  instruction. 

I  am  inclined  to  think  that  that  instruction  is  not  an  in¬ 
struction  on  the  law  at  all,  but  a  comment  on  the  evidence, 
and  I  am  disinclined  to  give  it. 

However,  I  would  be  very  glad  to  hear  Government  coun¬ 
sel  on  that. 

Air.  McLaughlin :  Well,  I  have  heard  that  question  argued 
pro  and  con,  if  your  Honor  please. 

Of  course,  I  think  that  as  far  as — the  jury  could  take  into 
consideration  the  fact  that  this  girl  did  go  there. 

The  Court :  That  is  for  the  jury. 

Mr.  McLaughlin :  That  is  what  I  say,  yes. 

The  Court:  That  is  for  the  jury  and  counsel  can  argue 
that. 

Mr.  McLaughlin :  Yes. 

The  Court :  I  am  disinclined  to  adhere  to  my  ruling  and 
not  give  the  instruction,  unless  the  Government  acquiesces 
in  the  request. 

1720  Mr.  McLaughlin:  No,  I  don’t  acquiesce  in  it. 

The  Court:  No,  I  shall  not  give  it,  because  I  con¬ 
sider  it  nothing  but  a  comment  on  the  weight  of  the  tes¬ 
timony. 

•  ###•**••* 

1723  Mr.  Offutt:  Now,  there  is  one  other  thing,  your 
Honor.  I  was  just  told  about  something  and  I  thought 
at  first  it  was  some  sort  of  crackpot  that  did  it,  but  Miss 
Maskey  tells  me — I  haven't  been  in  my  office,  because  I 
have  been  having  this  little  trouble,  and,  if  your  Honor 
please,  someone  sent  me  a  telegram,  so  they  are  telling  me 
— and  we  are  trying  to  find  it — it  came  in  under  the  door,  or 
something,  and  it  is  signed  by  someone,  they  tell  me  “Holtz- 
law  ’  ’ — 
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The  Court :  Holzworth. 

Mr.  Offutt :  I  am  not  sure.  ! 

The  Court :  There  is  a  man  by  the  name  of  Holzworth. 

Mr.  Offutt:  We  have  been  looking  for  it  and  somebody 
sent  the  telegram  to  my  office.  I  thought  it  was  just  a  crack¬ 
pot,  but  I  thought  I  ought  to  tell  your  Honor. 

The  Court:  This  man  is  a  crackpot,  and  this  man  sent 
me  a  collect  telegram — 

Mr.  Offutt :  Collect?  I  don ’t  know  whether  mine  was  collect 
or  not. 

The  Court:  — concerning  this  case,  which  my  secretary 
very  wisely  declined  to  accept,  because  it  was  a  collect  tele¬ 
gram.  I 

Mr.  Offutt:  Well,  apparently  mine  was  paid  for.  If  it 
was  collect,  I  don ’t  even  know  about  it.  i 

The  Court :  This  man  was  on  trial  here. 

1724  Mr.  Offutt :  Who  is  he,  your  Honor? 

The  Court :  He  was  on  trial  here  three  or  four  years 
ago  for  passing  bad  checks,  and  Michael  Lane  defended 
him  by  assignment  of  the  Court,  and  Michael  Lane  said  that 
if  he  ever  was  assigned  to  defend  anyone  else,  he  would  pay 
a  lawyer  to  take  over  the  job. 

Mr.  Offutt:  I  thought  I  should  tell  vour  Honor  about! it. 
I  didn ’t  know  what  it  was,  and  I  was  told  just  now. 

The  Court:  The  Western  LTnion  telephoned  my  secre¬ 
tary  the  other  day  that  they  had  a  collect  telegram  for  me 
from  this  man  concerning  this  case,  and  my  secretary  would 
not  accept  it. 

Mr.  Offutt :  I  felt  it  my  duty  to  tell  you  that,  your  Honor; 

The  Court :  Oh,  yes. 

M  r.  Offutt :  We  don’t  know  what  happened  to  it. 

The  Court :  I  would  not  want  to  see  it. 

Mr.  Offutt :  All  right,  your  Honor.  I 

The  Court:  It  had  something  to  do  with  this  case,  but 
what  it  is  I  don’t  know. 

Mr.  Offutt:  It  said  something,  but  she  doesn’t  remember 
what  it  is. 
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The  Court :  As  a  matter  of  fact,  I  try  to  avoid  receiving 
any  information  concerning  any  case  on  trial  before 
1725  me,  except  what  comes  before  me  in  Court. 

********** 

Mr.  McLaughlin: 

1/27  I  say  there  is  not  one  of  you  sitting  there  who  in 
your  opinion  does  not  think  that  a  successful  and 
honest  and  conscientious  doctor  is  about  the  most  honorable 
profession  that  a  young  man  could  seek  or  follow. 

But,  of  course  we  all  know  in  all  professions,  both  in 
the  medical  profession  and  in  the  law  profession,  that 
we  have  some  unscrupulous  ones,  too. 

But  somehow  or  other,  it  seems  that  in  the  medical  pro¬ 
fession  they  are  in  the  minority.  We  don’t  have  as  manv. 

You  come  in  contact  with  lawyers  more,  maybe,  and  you 
find  them  much  more  unscrupulous  than  you  do  in  the 
medical  profession. 

And  we  should  hold  that  medical  profession  in  the  highest 
esteem,  because,  ladies  and  gentlemen  of  the  jury,  when 
your  wife  or  your  daughter  goes  into  a  doctor’s  office  where 
he  is  there  all  alone,  without  supervision  of  anyone,  then  you 
want  to  rest  and  go  to  bed  at  night  and  figure,  “Well,  she 
is  safe.  I  have  confidence  in  that  doctor.  He  is  re- 
1728  spectable;  he  is  honorable,  and  therefore  he  is  en¬ 
titled  to  that-” 

But  law — regardless  of  how  unscrupulous  they  are  in 
their  office,  it  is  not  as  bad,  because  when  they  come  into 
Court  you  are  more  or  less  under  the  supervision  of  the 
Judge.  You  have  a  watch  dog  over  you. 

Mr.  Offutt:  If  the  Court  please,  I  am  sorry  to  object  to 
this.  This  doctor  is  not  a  lawyer.  He  is  attacking  the  lawyers, 
and  I  resent  that,  being  a  member  of  the  Bar.  T  submit  there 
is  no  place  in  the  argument  for  attacking  the  lawyer. 

********** 

1 735  The  Court :  Objection  overruled. 

Mr.  McLaughlin:  When  did  he  decide  to  say  that 
this  girl  was  there  during  the  month  of  May?  When  did 
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he  decide  to  say  that,  because  you  recall  Mr.  Offutt,  in  his 
opening  statement,  said  to  you,  “I  will  prove  that  the 
first  time  this  defendant  ever  saw  this  girl  was  on 
1736  May  the  9th.’ 1 

Now,  did  he  talk  to  the  defendant  before  he  made 
that  statement?  j 

And  where  did  he  get  the  information  to  make  that  state¬ 
ment?  Because  you  will  recall,  he  said,  “We  will  show  to  you 
that  this  Doctor  Peckham  never  saw  this  girl  until  she 
walked  into  his  office  on  May  9.” 

But  the  defendant  gets  on  the  stand  and  says,  “Yes,  I 
saw  her.  I  saw  her  twice  during  the  month  of  May,”  and 

he  told  you  what  he  treated  her  for. 

*  *  *  #  #  *  #  *  •  * 

1738  And  then  my  friend  tells  you  that  he  is  going  to 
show — you  remember  when  he  said  in  his  opening 
statement  that  he  was  going  to  show  you  by  expert  testi¬ 
mony  that  the  girl  did  not  know  or  could  not  know  whether 
or  not  she  was  pregnant. 

•  *>**••*••* 

1740  Besides,  you  know  without  him,  naturally  they 
could  not  be  aborted,  and  it  is  like  the  criminal  with¬ 
out  the  criminal  lawyer ;  he  cannot  be  successful. 

Now,  ladies  and  gentlemen  of  the  jury — 

Mr.  Offutt:  I  object  to  that,  if  your  Honor  please.  I  object 
to  that  argument.  j 

He  says  the  criminal  without  the  criminal  lawyer  can¬ 
not  be  successful. 

That  reflects  upon  every  lawyer  that  represents  a 

1741  man  charged  with  a  crime,  and  I  say  that  is  highly 

improper.  j 

The  Court :  T  overrule  the  objection. 

Mr.  Offutt :  Every  lawyer  at  the  Bar — 

The  Court :  It  does  not  reflect  on  every  lawyer. 

Mr.  Offutt:  Well,  it  does  reflect  in  this  case — well,  I  move 
for  a  mistrial,  and  ask  for  an  exception,  your  Honor. 

•  •*****••* 
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1747  That  was  not  put  in  there  by  the  defendant  inno¬ 
cently,  and  as  Mr.  Offutt  said,  I  believe  when  he  re¬ 
ferred  to  it,  “Well,  it  just  dropped  in  there” — as  he  re¬ 
ferred  to  it.  That  was  put  in  their  for  a  purpose,  because 
he  must  have  had  some  connection  at  that  hospital,  and  I 
say  that  with  all  honesty,  because  other  records  were  gotten 
out  of  there.  They  had  connections  to  get  other  information 

out  of  that  hospital. 

1748  Mr.  Offutt :  Just  a  minute. 

If  your  Honor  please,  I  object  to  that.  The  infor¬ 
mation  was  gotten,  your  Honor,  as  the  doctor  said.  There 
was  no  evidence  here  in  this  case  that  the  evidence  was  got¬ 
ten  except  that  which  I  got,  and  he  knows  it  from  the  con¬ 
ference  at  the  bench,  when  T  subpoenaed  the  records. 

The  Court :  Read  the  last  statement,  Mr.  Reporter. 

(The  last  statement  of  Mr.  McLaughlin  to  the  jury,  as 
above  recorded,  was  read  by  the  Reporter.) 

The  Court:  Well,  Mr.  McLaughlin  has  a  right  to  make 
that  argument.  There  has  been  no  evidence  of  any  con¬ 
nection,  but  Mr.  McLaughlin  has  a  right  to  make  that 
argument. 

•  ##*•*#*•* 

1749  Now,  we  hear  it  time  and  time  again,  when  the  de¬ 
fendant  is  arrested  and  questioned  by  the  police,  he  is 

shown  this  card  of  Mary  Ott,  a  patient  of  his,  and  a  card 
that  belongs  to  him,  and  he  is  asked  about  it  and  he  is  told 
that  he  is  under  arrest  and  he  is  charged  with  performing 
an  abortion  upon  Mary  Ott,  and  he  says,  “1  refuse  to 
answer.” 

And  he  says  from  the  witness  stand,  “I  stand  on  my  con¬ 
stitutional  rights.” 

T  wonder  where  he  learned  that — from  the  television? 

He  stands  on  his  constitutional  rights.  Here  we  have 
an  honest,  honorable  doctor,  who  is  accused  of  performing 
an  abortion,  and  he  says,  “I  stand  on  my  rights.” 
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What  has  he  got  to  hide?  What  has  he  got  to  hide  that 
he  has  got  to  stand  on  his  constitutional  rights? 

You  have  heard  of  the  time  of  a  kid  in  the  street,  when  you 
say  something  to  him  and  he  says,  “I  refuse  to  answer;  I 
might  incriminate  myself.”  That  seems  to  be  a  cute  phrase 
nowadays,  and  if  it  is  a  pet  phrase,  ladies  and  gentlemen 
of  the  jury,  consider  the  type  of  individual  who  uses  it  or 
says  it. 

Here  we  have  a  man  that  is  accused.  Just  imagine  a  man 
coming  to  your  house  tonight,  knocking  on  your  door,  and 
saying,  “Listen,  you  just  shot  a  man  up  the  street.” 

1750  Why,  you  would  say,  “Wait  a  minute,  now,  boy, 
let’s  get  together.  I  shot  a  man?  Where  is  that  man? 

Let’s  go  up  and  take  a  look  at  him.  I  was  sitting  in  here 
reading  a  book.  ” 

The  officer  says,  “Well,  there  is  a  man  up  on  the  corner 
here  that  says  that  you  shot  him.”  I 

Well,  you  would  say,  “If  that  man  says  I  shot  him,  bring 
that  man  down  here.  I  will  tell  you  all  I  know  about  itl” 
Would  you  go  and  say  to  the  officer,  “I  refuse  to  answer. 
I  stand  on  my  constitutional  rights.  ”  ?  ; 

Why,  that  is  not  natural  and  it  is  not  logical,  because 
we  know  when  we  hear  of  it,  and  especially  today,  those 
who  stand  on  their  constitutional  rights  have  something 
to  hide,  one  way  or  the  other. 

Now,  he  is  further  questioned,  and  of  course  the  police 
get  nowhere.  j 

*  *  *  *  *  *  *  *  *  * 

1751  Now,  ladies  and  gentlemen  of  the  jury,  I  don’t 
know  why  he  has  such  a  bookkeeping  system,  and  I 

want  to  lay  particular  stress  on  this,  because  I  say  to  you, 
ladies  and  gentlemen,  this  particular  transaction  was  a 
deliberate  attempt  upon  the  part  of  the  defendant  to  deceive 
you  and  it  was  a  deliberate  attempt  upon  the  part  of  the 
defendant  to  lie  to  you,  when  he  told  you  that  on  January 
IS  of  1952,  that  certain  people  were  in  his  office,  and  he  re¬ 
called  that  by  the  numbers  in  the  book  on  January  18. 
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1752  Well,  now,  if  you  look  at  this  register,  or  the  log, 
when  you  go  to  your  jury  room,  you  can  see  that 

those  numbers  can  be  put  in  there  at  any  time. 

In  other  words,  today  he  could  put  in  there  a  number  on 
January  1, 15,  or  18. 

There  is  no  way  to  dispute  it. 

There  is  no  way  of  saying  when  that  patient  came  in  to 
him,  because  the  card  itself,  he  just  puts  a  number  up  here. 

He  does  not  put  anything  as  to  who  the  patient  is  or 
when  they  came  in,  and  he  tells  you  that  he  did  have  cards 
something  similar  to  the  one  on  Mary  Ott,  for  all  those 
people  who  came  in  there  on  January  18. 

But,  mind  you,  he  did  not  bring  those  cards  to  you  when 
he  testified.  He  brings  slips  made  out  by  himself;  just 
the  number  and  the  name. 

Now,  why  did  he  do  that?  He  had  these  cards.  He  had 
these  in  his  possession. 

No,  lie  just  copies  off  the  name  and  the  number  and  he 
says,  “Well,  those  following  people  were  in  there  on  that 
particular  day.” 

But  still,  when  we  get  the  originals,  we  find  notations 
that  none  of  those  people  were  in  that  day;  that  all  those 
people  were  in  on  all  different  dates,  in  his  own 

1753  handwriting. 

Now,  wasn’t  this  a  most  deliberate  attempt  to  de¬ 
ceive  you  and  the  Court?  Because  he  knew  that  if  he  pro¬ 
duced  the  original  records,  that  it  would  show  when  these 
people  came  to  the  office. 

This  S09  came  on  January  14,  and  this  Kennedy  that 
he  talked  about,  who  had  just  left  the  office  when  Miss  Ott 
came  in,  and  wanted  to  describe  to  you  about  the  blonde 
and  about  her  husband  and  all,  when  we  got  her  card,  the 
only  appearance  we  ever  have  of  her  in  the  office  is  on 
January  5  and  on  January  21. 

Now,  when  the  defendant  got  on  the  stand  with  the  make¬ 
shift  slips,  did  he  know  that?  Did  he  purposely  prepare 
these  so  that  you  would  see  the  originals,  because  he  knew 
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that  he  was  not  only  pulling  a  fraud  on  you,  but  he  was 
pulling  a  fraud  on  the  Court. 

Now,  I  say  a  man  who  would  deliberately  do  that,  ladies 
and  gentlemen  of  the  jury,  is  he  worthy  of  belief  in  any 
instance  ? 

It  is  not  a  question  of  being  mistaken ;  not  a  question  of 
forgetting,  because  he  has  it  right  down  here  in  black  and 
white,  and  he  knows  it,  and  he  knows  these  cards  exist 
at  the  time  that  he  is  talking,  but  still  he  tries  to  hide 
them  and  conceal  them  from  you.  j 

*  *  *  *  #  *  #  #  *i# 

17f)4  And  I  thought,  as  I  listened  to  him  testify,  ladies 
and  gentlemen,  what  if  your  sister  or  your  mother 
happened  to  be  in  that  neighborhood,  and  on  the  spur  of  the 
moment,  in  a  fainting  spell,  or  something,  you  required  a 
doctor  and  walked  in  there,  not  knowing  who  he  was  or  what 
he  was,  but  merely  seeing  the  doctor’s  sign  on  the  door, 
and  becoming  suddenly  ill  or  sick,  you  go  down  in  that  base¬ 
ment  with  this  defendant.  And  especially  you  hearing  now 
as  to  how  he  operates,  and  you  go  home  at  night  and  feay, 
“T  wonder  what  he  did  with  my  wife.  I  wonder  what  he 
did  with  my  daughter  when  he  had  her  down  there, 
1755  with  not  a  soul  in  hearing  distance,  or  anyone  to 
come  to  her  aid  if  anything  did  happen.” 

T  don’t  know.  I  don’t  know  whether  it  is  the  law,  or  What 
it  is,  but  it  seems  to  me  that  at  least  it  must  be  a  stand¬ 
ard  practice  that  when  a  doctor  specially  treats  women,  or 
has  women  clientele,  that  he  should  have  at  least  a  mlrse 
around  there. 

He  should  have  a  woman  of  some  kind  around  there  when 
he  treats  them,  and  especially  if  the  treatment  requires 
disrobing  of  that  woman. 

Now,  my  friend  and  his  Honor  will  tell  you  that  there 
is  no  such  thing  as  a  Government  witness,  and  there  is  no 
such  thing  as  a  defense  witness.  Witnesses  are  accessible 
to  both  sides,  and  both  sides  have  a  right  to  talk  to  wit¬ 
nesses.  i 
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But,  ladies  and  gentlemen  of  the  jury,  that  privilege  can 
be  abused,  because  when  one  side  or  the  other  goes  to 
attempt  to  threaten  or  intimidate  witnesses,  then  they 
are  going  too  far;  they  are  going  too  far  because  no  one, 
either  Government  or  defense,  can  intimidate  any  witness. 
And  1  say  when  they  do  that,  it  is  consciousness  of  guilt. 
They  have  some  purpose,  because  they  figure  that  witness  is 
going  to  do  something  or  tell  something  that  won’t  be  favor¬ 
able  to  them. 

T  don’t  know  what  your  experience  has  been  here 

1756  this  month.  1  don’t  know  whether  you  have  tried  few 
or  many  cases,  but  I  don’t  think  that  you  ever  heard 

in  any  of  the  cases  that  you  have  had  to  hear,  where  wit¬ 
nesses  have  been  mistreated  and  maltreated  and  intimi¬ 
dated,  as  they  have  been  in  this  case. 

Why  do  you  think  her  mother  was  brought  down  here 
from  Erie,  Pennsylvania?  Was  it  because  of  what  she  knew 
about  this  case?  No.  She  was  brought  down  here  for  the 
purpose  of  trying  to  intimidate  this  girl,  Mary  Ott,  to  make 
it  embarrassing  in  front  of  her  mother,  and  because  of  that 
not  to  testify  for  the  Government.  That  is  all.  She  did 
not  know  anything  about  the  case.  She  indicated  that  when 
she  took  the  stand. 

That  was  the  purpose  in  bringing  her  down  here,  just 
trying  to  intimidate  this  girl,  so  that  she  would  not  testify 
for  the  Government. 

Then  we  have  them  following  the  girl,  and  if  you  ever 
saw  a  misuse  or  an  abuse  of  the  Court's  process,  it  is  when 
they  subpoenaed  that  Lieutenant  Donahower.  What  did  he 
know  about  the  case  ? 

No,  they  see  him  up  in  some  club  and  they  approach  him 
and  they  say,  “What  do  you  know  about  the  girl?”  In  other 
words,  wanting  someone  to  blacken  the  reputation  of  the 
girl,  to  say  something  to  them. 

And  when  the  Lieutenant  says  nothing,  what  do 

1757  they  say?  What  do  they  say?  Subpoena  him  down, 
out  of  spite. 
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Well,  do  you  call  that  an  abuse  of  process?  Don’t  you 
think  that  is  going  a  little  too  far? 

And  then  when  they  go  downstairs — mind  you,  after  this 
Christenson  testified — 

Mr.  Offutt:  I  am  sorry  to  interrupt  again,  your  Honor. 
The  witness  specifically  said  that  it  was  not  for  spite.  The 
witness,  Lieutenant  Donahower  said,  when  Mr.  McLaughlin 
asked  him  if  he  was  told  he  would  be  subpoenaed  for  spite, 
he  said  no,  he  was  told  he  would  be  subpoenaed,  if  he  would 
not  talk.  So  that  argument  is  not  proper. 

The  Court:  Counsel  has  a  right  to  make  his  argument 
based  upon  the  record. 

Mr.  Offutt :  1  object  to  that  abuse  of  process. 

The  Court :  Objection  overruled. 

Mr.  McLaughlin:  You  recall  when  the  Lieutenant  was 
asked  that  question,  he  kind  of  said,  well,  you  can  call  it  that. 

Do  you  remember  the  expression  he  made  at  that  time? 

Then  when  Mr.  Offutt  goes  downstairs  to  see  Christenson 
down  in  the  cell  block  downstairs,  and  says  to  the  man  Chris¬ 
tenson,  “If  you  are  going  to  testify  the  way  you  are,  I  have 
this  Lieutenant  who  says  he  slept  with  the  girl.” 

What  was  he  doing  then,  trying  to  intimidate  Chri- 
1758  tenson  to  change  his  testimony?  Trying  to  say,  “Well, 
T  will  embarrass  this  girl  if  you  don’t  change  your 
testimony.”  i 

*  *  *  *  *  *  *  #  #!# 

And  when  this  Mr.  Offutt  goes  downstairs  and  tries  to 
threaten  or  tries  to  intimidate  someone  to  change  their 
testimony,  then  I  say  not  only  is  he  brought  in  conterhpt 
of  this  Court,  but  he  is  also  abusing  any  privileges  that  he 
might  have  as  an  attorney. 

•  #  *  #  #  *  #  *  #:# 

By  Mr.  Offutt: 

1808  Now,  Mr.  McLaughlin  does  something  which  I 
don’t  do,  and  which  anyone  couldn’t  do,  because  the 
law  protects  the  juvenile:  he  injects  into  this  trial,  by  his 
own  question,  he  asked  Mrs.  Steerman,  the  landlady,  didn’t 
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Mr.  Offutt  tell  you  that  Mrs.  Ott  had  been  a  prostitute — 
just  think  of  it — since — 

1809  The  Court  (Interposing):  Now,  just  a  moment. 
Mr.  McLaughlin  never  made  any  such  statement, 

and  there  is  no  warrant  for  it  in  the  record. 

What  Mr.  McLaughlin  did  was  to  ask  a  question  as  to 
whether  you  made  that  statement. 

Mr.  Offutt :  Well,  that’s  what  I  just  said. 

The  Court :  You  said  Mr.  McLaughlin  made  the  statement. 
Mr.  Offutt:  1  said  Mr.  McLaughlin  brought  it  in  by 
asking  Mrs.  Steerman  if  1  didn ’t  tell  her  that. 

I  will  read  it  from  the  record. 

The  Court :  That’s  right,  but — 

Mr.  Offutt  (Interposing) :  That’s  exactly  what  I  said. 

The  Court :  You  didn’t  state  the  matter  accurately. 

You  may  proceed.  I  think  you  ought  to  stick  to  the  record 
accurately. 

You  may  proceed. 

#***###•## 

1810  And  Mrs.  Steerman  said  yes,  and  I  have  it  in  the 
record  here,  on  page  610  of  the  testimony  of  Mrs. 

Steerman  on  Tuesday,  June  10th. 

“Question  :  Has  he  told  you  in  any  of  those  conversations 
about  Mrs.  Ott  being  a  prostitute  since  she  was  13  years 
old?” 

And  the  answer  was  “yes,  he  told  me  that.” 

Where  did  he  get  that  information — Mr.  McLaughlin? 
Tie’s  the  first  one  who  mentioned  it  in  this  trial.  Juveniles 
are  protected.  These  records  are  not  open  to  the  public, 
so  it  couldn’t  have  been  affirmatively  brought  in  here  by  the 
juvenile — 

The  Court :  I  shall  not  permit  you  to  make  that  argument 
because  it  is  not  founded  on  the  record. 

There  is  no  evidence  that  Mrs.  Ott  was  a  prostitute,  or 
that  Mr.  McLaughlin  had  any  record  of  that  fact.  Mr.  Mc¬ 
Laughlin  asked  Mrs.  Steerman  whether  you  didn’t  say  that 
to  her. 
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Mr.  Offutt :  I  said  that  just  now,  exactly. 

The  Court: No,  no. 

Mr.  Offutt :  I  object  to  your  Honor  interrupting  at 
1811  this  time. 

The  Court :  You  will  have  to  stick  to  the  record. 

You  may  proceed.  j 

Mr.  Offutt :  You  have  heard  what  I  have  said ;  I  have  read 
it  from  the  record.  j 

The  Court:  Now,  I  am  not  going  to  permit  you  to  talk 
about  this  matter  any  further,  because  you  have  misstated 
the  record. 

First  you  read  the  record  correctly,  and  then  you  go 
ahead  and  misstate  it. 

Mr.  Offutt:  I  object  to  that,  if  your  Honor  please;  I  r^ad 
it  exactly  as  it  is. 

The  Court:  You  read  it  correctly  and  then,  again,  you 
paraphrased  it  in  your  own  way  and  put  a  wrong  slant 
on  it. 

Now,  you  may  proceed,  because  your  time  is  running 


#  *  #  #  * 


*  # 


* 


* 


1 S2G  N ow,  my  friend  says  ‘  ‘  smear  ’  ’ ;  that  I  am  smearing 

him. 

Nor,  ladies  and  gentlemen  of  the  jury,  I  was  very  anxious¬ 
ly  waiting  to  hear  him  explain  as  to  why  they  came  into 
this  Court  with  the  names  of  these  tickets  or  cards  that 
are  supposed  to  be  the  patients  on  January  18.  I  wanted 
him  to  explain  to  you  why  he  didn’t  bring  in  the  originals. 
What  is  the  answer?  Because  the  originals  show — 

Mr.  Offutt:  Wait  a  minute;  wait  a  minute;  wait  just  a 
second — he  is  talking  about  me,  why  I  didn’t  bring  them  in. 
1  object  to  that. 

The  Court :  Objection  overruled. 

Mr.  McLaughlin:  They  were  in  his  possession.  Why  did 
you  bring  these  in?  These  are  all  copies  of  the  originals. 
These,  and  he  tells  you  he  has  them,  in  the  last  analysis, 
when  he  asks  someone  to  go  to  his  home.  Was  he  hiding 
them  and  if  he  was,  what  was  his  purpose?  i 
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Mr.  Offutt:  I  object  to  that  argument,  saying  I  am  hiding 
something ;  it  is  highly  improper. 

##**##**## 

1S36  (Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  fol¬ 
lows  :) 

Mr.  Offutt:  If  the  court  please,  in  connection  with  a  tele¬ 
gram,  which  I  told  your  Honor  that  1  had  received  in  my 
office — 

The  Court :  I  am  not  interested — 

Mr.  Offutt  (Interposing):  It  is  my  duty  to  put  this  on 
the  record,  and  I  urge  your  Honor  to  let  me  put  this  on 
the  record. 

The  Court :  No ;  go  back  to  counsel  table. 

Mr.  Offutt:  Another  communication  has  come  to  my 
office — 

The  Court:  I  am  not  interested  in  communications  that 
you  receive. 

Mr.  Offutt :  And  may  I  move  that  the  telegram  your  Honor 
referred  to  earlier  be  put  in  the  record,  so  that  the  rights 
of  my  client  will  be  preserved?  Your  Honor  said  you  had 
a  telegram. 

The  Court :  I  had  no  telegram. 

AT r.  Offutt :  I  thought  you  said — 

The  Court:  I  said  on  Friday  a  telegram  was  sent  collect 
and  was  refused  by  me. 

Go  back  to  counsel  table,  both  of  you. 

(Thereupon  counsel  resumed  their  places  at  the 
1837  trial  table,  and  the  following  proceedings  were  had 
in  open  court :) 

The  Court :  Where  is  the  defendant? 

Mr.  Offutt:  The  defendant  is  just  outside  the  door  there. 

#**####•## 
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1838  P-R-O-C-E-E-D-I-N-G-S 

(Thereafter,  at  the  conclusion  of  argument  by  counsel  for 
the  defendant,  and  rebuttal  argument  by  counsel  for  the 
Government,  the  following  proceedings  were  had:) 

Charge  io  the  Jury 

The  Court  (Holtzoff,  J.) :  Ladies  and  gentlemen  of  the 
jury:  We  have  now  reach  the  final  stage  of  this  protracted 
trial.  The  issues  of  fact  are  now  to  be  submitted  to  jmu 
for  final  decision. 

The  defendant,  Henry  L.  Peckham,  Jr.,  is  charged  with 
committing  two  different  abortions  at  two  different  times, 
on  the  same  person. 

The  indictment  consists  of  two  counts,  each  count  charg¬ 
ing  a  different  abortion.  The  indictment  is  short,  and  reads 
as  follows : 

First  count: 

“On  or  about  May  2,  1951,  within  the  District  of  Colum¬ 
bia,  Henry  L.  Peckham,  Junior,  with  intent  to  procure  the 
miscarriage  of  Mary  M.  Ott,  otherwise  known  as  Mary  Lee 
Ott,  who  was  then  pregnant,  used  upon  her  an  instrument 
and  means  of  a  kind  unknown  to  the  Grand  Jury,  and  ad¬ 
ministered  to  her  medicine,  drug  and  substance  of  a  kind 
unknown  to  the  Grand  Jury. 

1S39  ‘  ‘  Second  count : 

“On  or  about  January  18, 1952,  within  the  District 
of  Columbia,  Henry  L.  Peckham,  Junior,  with  intent  to 
procure  the  miscarriage  of  Mary  M.  Ott,  otherwise  known 
as  Mary  Lee  Ott,  who  was  then  pregnant,  used  upon  her 
an  instrument  and  means  of  a  kind  unknown  to  the  Grbnd 
Jury,  and  administered  to  her  medicine,  drug  and  substaitce 
of  a  kind  unknown  to  the  Grand  Jury.” 

It  now  becomes  your  duty  to  determine  whether  the  de¬ 
fendant  Peckham  is  guilty  or  not  guilty  of  the  offense  with 
which  he  is  charged. 
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Your  decision  must  be  reached  impartially,  dispassionat- 
lv,  calmly  and  objectively,  without  any  feeling  or  emotion, 
without  any  sympathy  on  one  hand  or  prejudice  on  the 
other.  Your  decision  must  be  based  solely  on  the  evidence 
introduced  at  this  trial. 

The  only  question  for  your  consideration  is  whether  the 
defendant  committed  the  two  offenses,  or  either  of  them, 
with  which  he  is  charged.  You  must  concentrate  your  at¬ 
tention  on  that  one  issue,  on  that  one  question.  Everything 
else  is  extraneous  and  must  be  put  to  one  side. 

A  great  many  matters  have  crept  into  this  trial  that 
have  no  connection  with  the  issue  to  be  decided  by 
1840  you.  Such  matters  you  must  ignore  and  disregard. 

The  only  person  on  trial  in  this  ease  is  the  de¬ 
fendant  Peckliam,  and  I  repeat,  the  only  question  for  you 
to  consider  is  whether  or  not  he  is  guilty  of  the  two  offenses 
with  which  he  is  charged,  or  either  of  them.  No  one  else 
is  on  trial  in  this  case,  and  no  other  question  is  presented  to 
you  for  decision.  We  are  not  trying  Mary  Ott  for  her  sins; 
we  are  trying  only  the  defendant  on  the  charge  that  he 
committed  these  two  abortions  set  forth  in  the  indictment. 

As  you  are  well  aware,  it  is  my  function  and  my  duty  to 
instruct  the  jury  as  to  the  law  governing  this  case,  and  the 
jury  is  hound  and  obligated  to  follow  the  Court’s  instruc¬ 
tions  as  to  the  law,  and  to  take  the  law  from  the  Court. 
But  you,  ladies  and  gentlemen  of  the  jury,  are  the  sole 
judges  of  the  facts  and  you  must  determine  the  facts  your¬ 
selves  on  the  basis  of  the  evidence,  and  solely  on  the  basis 
of  the  evidence  introduced  at  this  trial. 

The  Court  is  permitted  to  discuss  the  evidence  and  to 
comment  on  the  facts  and  on  the  evidence,  in  order  to  aid 
and  assist  the  jury  in  arriving  at  its  conclusion;  but  the 
Court’s  discussion  of  the  evidence,  and  the  Court’s  com¬ 
ments  on  the  facts  and  the  evidence  are  not  binding  on  you, 
and  you  need  attach  to  them  only  such  weight  as  you  deem 
wise  and  proper. 
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1841  If  your  recollection  and  your  understanding  of  the 

evidence  differs  in  any  way  from  the  Court’s  recol¬ 
lection  or  the  Court’s  understanding,  then  it  is  your  recol¬ 
lection  and  your  understanding  that  must  prevail,  because 
as  1  said  before,  the  final  decision  of  the  facts  is  entirely 
within  your  domain.  My  instructions  are  binding  on  you 
only  as  to  the  law.  ! 

1  shall  commence  by  summarizing  a  few  general  princi¬ 
ples  that  are  applicable  to  this  case,  and  having  done  that 
1  shall  discuss  the  specilic  questions  involved  in  this  in¬ 
dictment. 

The  fact  that  a  defendant  has  been  indicted  and  ;is 
charged  with  a  crime  is  not  to  be  taken  as  an  indication  of 
guilt,  because  an  indictment  is  merely  the  procedure  and  the 
machinery  by  which  a  defendant  is  brought  before  the  Court 
and  is  placed  on  trial. 

Every  defendant  in  a  criminal  case  is  presumed  to  be 
innocent.  This  presumption  of  innocence  attaches  to  him 
throughout  the  trial. 

The  burden  of  proof  is  on  the  Government  to  prove  the 
defendant’s  guilt  beyond  a  reasonable  doubt.  Unless  the 
Government  sustains  this  burden  and  proves  beyond  a  rea¬ 
sonable  doubt  that  the  defendant  has  committed  every  ele¬ 
ment  of  the  offense  with  which  he  is  charged,  the  jury 
must  find  him  not  guilty.  j 

1842  So,  too,  if  the  jury  finds  that  the  evidence  is  con¬ 
sistent  with  a  reasonable  theory  of  hypothesis  or  in¬ 
nocence,  then  also,  the  jury  must  find  him  not  guilty. 

Now,  I  said  a  moment  ago  that  the  burden  of  proof  on  the 
Government  is  to  prove  the  defendant  guilty  beyond  a  rea¬ 
sonable  doubt.  And  if  you  find  that  the  Government  has  sus¬ 
tained  the  burden  and  proved  the  defendant’s  guilt  beyond 
a  reasonable  doubt,  then  vour  verdict  should  be  guilty. 

Proof  beyond  a  reasonable  doubt  does  not  mean  proof 
beyond  all  doubt  whatsoever.  It  means  proof  to  a  moral 
certainty,  and  not  necessarily  proof  to  an  absolute  or  a 
mathematical  certainty.  As  its  very  name  implies,  a  reason- 
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able  doubt  is  a  doubt  based  on  reason,  a  doubt  for  which 
you  can  give  a  reason  to  yourself,  and  not  just  some  whimsi¬ 
cal  speculation  or  some  capricious  conjecture. 

I  am  going  to  repeat  an  explanation  of  the  meaning  of  the 
words  “ proof  beyond  a  reasonable  doubt”  that  I  frequently 
give,  because  it  is  couched  in  simple,  every-day  phraseology 
that  is  easily  understood. 

“Proof  beyond  a  reasonable  doubt”  means  simply  this. 
If  after  an  impartial  comparison  and  consideration  of  all 
the  evidence  you  can  say  to  yourself  that  you  are  not  satis¬ 
fied  of  the  defendant’s  guilt,  then  you  have  a  reason- 

1843  able  doubt.  But  on  the  other  hand,  if  after  such  im¬ 
partial  comparison  and  consideration  of  all  the  evi¬ 
dence  you  can  truthfully  and  candidly  say  to  yourself  that 
you  have  an  abiding  conviction  of  the  defendant’s  guilt, 
such  as  you  would  be  willing  to  act  upon  in  the  more  weighty 
and  important  matters  relating  to  your  own  affairs,  then 
you  have  no  reasonable  doubt. 

In  other  words,  proof  beyond  a  reasonable  doubt  is  such 
proof  as  will  result  in  an  abiding  conviction  of  the  defen¬ 
dant’s  guilt  on  your  part,  such  a  conviction  as  you  would 
be  willing  to  act  upon  in  the  more  weighty  and  important 
matters  relating  to  your  own  affairs. 

In  determining  whether  the  Government  has  established 
the  charges  against  the  defendant  beyond  a  reasonable 
doubt,  you  will  consider  and  weigh  the  testimony  of  all  the 
witnesses  who  have  testified  before  you,  as  well  as  all  the 
circumstances  concerning  which  testimony  has  been  intro¬ 
duced.  Frequently  circumstances  are  very  important  in 
weighing  evidence. 

You  are  the  sole  judges  of  the  cridibility  of  the  witnesses. 
In  other  words,  it  is  for  you  and  for  you  alone  to  determine 
whether  to  believe  any  witness  and  the  extent  to  which 
any  witness  should  be  credited.  In  reaching  a  conclusion 
as  to  the  credibility  of  any  witness,  and  in  weighing 

1844  the  testimony  of  any  witness,  you  may  consider  any 
matter  that  may  seem  to  you  to  have  a  bearing  on  the 

subject. 
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For  example,  you  may  consider  the  demeanor  and  the  be¬ 
havior  of  the  witness  on  the  witness  stand;  the  witness’s 
manner  of  testifying,  whether  the  witness  impresses  you  as 
a  person  who  is  telling  the  truth;  whether  the  witness  im¬ 
presses  you  as  having  an  accurate  memory  and  recollection ; 
whether  the  witness  has  any  motive  for  not  telling  the  truth ; 
and  whether  the  witness  has  any  interest  in  the  outcome  of 
this  case. 

If  you  find  that  any  witness  willfully  testified  falsely  ns 
to  any  material  fact  concerning  which  the  witness  could  not 
possibly  have  been  mistaken,  you  are  then  at  liberty,  if  you 
deem  it  wise  to  do  so,  to  disregard  the  entire  testimony 
of  that  witness,  or  any  part  of  that  witness’s  testimony, 

I  shall  now  move  along  to  a  detailed  consideration  of  the 
specific  charges  involved  in  this  case. 

As  I  indicated  to  you  at  the  beginning  of  my  remarks, 
the  indictment  consists  of  two  counts:  count  one  charges  an 
abortion  performed  by  the  defendant  on  Mary  Ott  on  May 
3, 1951 ;  count  two  charges  the  defendant  performed  an  abor¬ 
tion  on  her  on  January  18,  1952.  Each  count  must  be  con¬ 
sidered  separately,  and  a  separate  verdict  returned  in 
respect  to  each  of  the  two  counts.  i 

1845  Mr.  McLaughlin:  Your  Honor,  you  said  May  3rd; 

it  is  May  2nd  in  the  first  count.  You  said  May  3rd, 
and  in  the  first  count  it  is  May  2nd. 

The  Court :  May  2nd,  yes ;  that  was  a  slip  of  the  tongue  on 
my  part ;  I  thank  you. 

Now,  the  pertinent  provisions  of  the  District  of  Columbia 
laws  which  relate  to  abortion  are  short,  and  they  read  as 
follows : 

“Whoever,  with  intent  to  procure  the  miscarriage  of  any 
woman,  prescribes  or  administers  to  her  any  medicine,  drug, 
or  substance  whatever,  or  with  like  intent  uses  any  instru¬ 
ment  or  means,  unless  when  necessary  to  preserve  her  life 
or  health  and  under  the  direction  of  a  competent  licensed 
practitioner  of  medicine,” 
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shall  be  punished  by  the  penalty  which  the  statute  pre¬ 
scribes. 

The  elements  of  the  offense  that  the  Government  must 
establish  are  as  follows : 

First:  that  the  defendant  prescribed  or  administered  to 
the  woman  named  in  the  indictment  a  medicine,  drug,  or 
other  substance,  or  he  used  on  her  some  instrument  or 
means. 

Second:  that  the  woman  was  pregnant  at  the  time  this 
was  done. 

1846  Third:  that  the  defendant  did  the  act  with  intent 
to  procure  a  miscarriage. 

Ordinarily,  intent  cannot  be  proved  directly,  because 
no  one  can  photograph  or  fathom  or  scrutinize  the  opera¬ 
tions  of  the  mind  of  another  human  being.  Intent  mav 
be  inferred  by  the  jury  from  circumstances,  from  things 
said,  things  done,  as  well  as  the  surrounding  circumstances. 
What,  if  any,  intent  existed  is  for  the  jury  to  determine. 

Now,  the  statute  does  not  penalize  an  abortion  if  it  is 
necessary  to  preserve  the  woman's  life  or  health  and  is  then 
performed  under  the  direction  of  a  competent  licensed  prac¬ 
titioner  of  medicine;  but  this  exception  is  a  matter  of  de¬ 
fense  and  requires  the  defendant  to  come  forward  with 
evidence  which,  with  or  without  other  evidence,  is  sufficient 
to  create  a  reasonable  doubt  of  guilt.  The  Government  is  not 
required  to  bear  the  burden  of  producing  evidence  that  the 
miscarriage  was  not  necessary  to  preserve  the  woman ’s  life 
or  health.  The  evidence  in  support  of  any  contention  that 
a  miscarriage  was  necessary  for  that  purpose  must  be  of¬ 
fered  by  the  defendant.  None  was  so  offered. 

Tn  order  to  constitute  the  offense  it  is  not  necessary  that 
there  should  have  been  an  actual  miscarriage  by  the  woman. 
The  offense  is  complete  when  an  attempt  to  procure  a  mis¬ 
carriage  is  made,  regardless  of  whether  it  results  in  an 
actual  miscarriage  of  the  pregnant  woman. 

1847  I  shall  briefly  refer  to  the  evidence  bearing  upon 
each  of  the  two  counts  separately. 
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In  support  of  the  first  count,  namely,  the  abortion  charged 
to  have  been  committed  on  May  2,  1951,  the  Government 
introduced  the  following  evidence. 

Mary  Ott  testified  as  follows:  in  February,  1951,  she 
was  pregnant  and  went  to  the  defendant’s  house  at  640 
Princeton  Place,  Northwest,  and  informed  him  of  her  condi¬ 
tion.  The  defendant  examined  her  and  quoted  a  price  for 
performing  an  abortion.  George  Christenson  was  waiting 
for  her  in  another  room. 

She  testified  further  as  follows :  that  at  the  end  of  April 
she  telephoned  the  defendant,  and  at  his  suggestion  went  to 
his  house  on  a  Tuesday  early  in  May.  The  defendant  said 
that  he  would  perform  the  abortion  if  she  could  pay  him 
$100.  She  came  back  on  the  following  day,  May  2nd;  she 
paid  him  $100.  He  inserted  some  instrument  and  some  cream 
into  her  private  organs ;  he  arranged  with  her  for  a  code  to 
be  used  over  the  telephone.  She  was  to  get  a  room  at  the 
hotel.  She  got  a  room  at  the  Harrington  Hotel  and  during 
the  night  passed  what  appeared  to  her  to  have  a  human 
form,  the  form  of  a  child. 

She  phoned  the  defendnat,  who  called  to  see  her  at  the 
hotel  during  the  early  morning. 

1 S4S  Several  days  later,  which  she  fixed  according  to  her 
best  recollection  as  Monday,  May  7th,  she  called  to 
see  the  defendant,  who  then  examined  her. 

She  further  testified  that  Christenson  was  waiting  for  her 
at  a  near-by  place  when  she  left  the  doctor  on  the  afternoon 
on  which  the  abortion  was  performed.  That  Christenson 
accompanied  her  and  stayed  with  her  at  the  Harrington 
Hotel  that  night. 

The  Government  produced  Harrington  Hotel  records 
showing  that  Mr.  and  Mrs.  Ott,  on  May  2,  1951,  registered 
at  the  hotel  as  guests  and  were  assigned  to  room  407,  and 
that  there  was  an  outgoing  local  telephone  call  from  that 
room  on  May  3  to  telephone  number  Taylor  1742. 

A  representative  of  the  Telephone  Company  testified  that 
Taylor  1742  was  the  defendant’s  telephone  number. 
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George  Christenson  testified  that  in  February,  1951,  he 
telephoned  the  defendant  and  made  an  appointment  to  see 
him,  and  on  the  following  afternoon  went  to  the  defendant’s 
house  on  Princeton  Place.  That  he  told  the  defendant  that 
his  wife,  referring  to  Mary  Ott,  was  pregnant  and  did  not 
want  to  have  the  baby,  and  that  he,  Christenson,  wanted 
to  find  out  whether  the  defendant  performed  abortions. 
The  defendant  said  it  could  be  done ;  that  he  wanted  to  ex¬ 
amine  Mary  Ott  first,  and  that  the  price  would  be 
1S49  $350. 

Christenson  further  testified  that  a  few  davs  later 
he  and  Mary  Ott  went  to  the  defendant’s  house;  that  the  de¬ 
fendant  took  Mary  Ott  to  another  room;  that  when  they 
returned  Christenson  asked  how  much  an  abortion  would 
cost,  and  the  defendant  said  $300,  to  which  Christenson  said 
he  replied  that  he  didn’t  have  that  kind  of  money. 

Christenson  further  testified  that  he  accompanied  Mary 
Ott  on  May  3rd  or  4th  and  waited  for  her  at  a  place  known 
as  the  Miami  Grill  on  Georgia  Avenue,  around  the  corner 
from  Princeton  Place. 

Later  Mary  Ott  came  back  and  the  two  of  them  went  to 
the  Harrington  Hotel.  He  stayed  at  the  hotel  with  her  and 
he  saw  her  pass  what  appeared  to  have  a  human  form. 

That  later  he  left  the  room  and  went  into  one  of  the  public 
rooms  of  the  hotel.  That  he  saw  the  defendant  Peckham  walk 
into  the  hotel  and  take  the  elevator,  and  that  later  he,  Chris¬ 
tenson,  returned  to  the  room  that  he  and  Mary  Ott  oc¬ 
cupied. 

Now,  on  the  basis  on  his  own  testimony,  Christenson 
must  be  deemed  an  accomplice  of  the  defendant  Peckham, 
because  Christenson  testified  that  he  conducted  the  pre¬ 
liminary  negotiations  with  the  defendant,  leading  to  the 
abortion,  and  took  part  in  arranging  the  terms. 

I  am  required  by  law  to  state  to  you  that  the  testi- 
1850  rnony  of  an  accomplice  should  be  received  with  care 
and  scrutinized  with  caution.  That  does  not  mean 
that  you  may  not  believe  an  accomplice,  but  merely  that  be- 
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fore  deciding  whether  or  not  to  believe  him  you  should 
scrutinize  his  testimony  with  care  and  caution.  The  degree 
of  credibility  that  should  be  given  to  such  testimony  is  a 
matter  exclusively  within  the  province  of  the  jury,  and  you 
may  accept  the  testimony  of  an  accomplice  if  you  find  that 
he  is  telling  the  truth. 

I  have  summarized  the  Government’s  testimony  in  respect 
to  the  first  count,  and  I  shall  proceed  to  summarize  the 
defendant’s  testimony  in  respect  to  the  first  count. 

The  defendant  denies  that  he  performed  the  abortion.  He 
also  says  that  on  the  afternoon  of  Sunday,  May  6,  he  entered 
George  Washington  Hospital  as  a  patient  and  was  there 
all  day  Monday,  May  7th,  and  several  days  thereafter,  and 
he  supports  his  contention  by  the  records  of  George  "Wash¬ 
ington  Hospital. 

On  the  other  hand,  on  cross-examination  the  defendant 
admitted  that  Mary  Ott  was  in  his  office  twice  during  the 
first  week  of  May.  The  defendant  further  denies  that  he 
went  to  the  Harrington  Hotel  to  see  Mary  Ott,  or  that  he 
received  a  phone  call  from  her  from  the  hotel,  or  that  he 
had  any  conversation  with  Christenson  whatever  concern¬ 
ing  an  v  abortion. 

1851  It  is  for  you,  ladies  and  gentlemen,  to  determine 
where  the  truth  lies  and  what  the  facts  are. 


I  pass  along  to  the  second  count  of  the  indictment  which 
relates  to  the  charge  of  the  second  abortion,  namely, |  the 
abortion  charged  to  have  been  performed  on  Mary  Ott  on 
January  18, 1952. 

The  Government  introduced  the  following  evidence  in  Sup¬ 
port  of  its  charge.  Mary  Ott  testified  as  follows : 

In  January,  1952,  she  was  pregnant  again,  and  went  to  see 
the  defendant  at  his  house  at  640  Princeton  Place,  North¬ 
west,  having  previously  telephoned  and  made  an  appoint¬ 


ment. 


She  told  the  defendant  that  she  was  pregnant  and  the 
defendant  quoted  a  price  of  $350  or  $250.  She  stated  i  she 
could  not  afford  this  amount,  and  the  defendant  finally  said 
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he  would  do  it  for  $150.  She  replied  that  she  would  call  him 
as  soon  as  she  got  the  money. 

She  testified  further  as  follows:  she  went  to  the  defen¬ 
dant’s  house  again  on  January  18.  The  defendant  asked 
her  whether  she  remembered  the  code  and  she  replied  that 
she  did. 

She  further  testified  that  the  defendant  had  her  lie  down 
on  a  table;  that  the  defendant  inserted  an  instrument  into 
her  private  organ  and  put  a  solution  of  some  kind 

1852  into  it.  That  she  had  cramps  and  bleeding;  that  he 
packed  her  organ  with  cotton  ;  that  she  paid  him  $150. 

That  after  having  been  at  his  house  for  three-quarters  of  an 
hour  or  an  hour,  she  left  and  took  a  cab  to  the  Raleigh  Hotel, 
where  she  obtained  a  room.  She  remained  there  for  about 
an  hour  and  was  in  such  pain  that  she  finally  went  to  the 
Mount  Alto  Hospital  in  a  taxicab. 

Edward  Hammer,  the  credit  manager  of  the  Raleigh 
Hotel,  was  called  as  a  witness  and  produced  the  registra¬ 
tion  card  showing  that  Mary  Ott  was  registered  there  on 
January  18, 1952,  in  room  1036. 

In  connection  with  the  second  count  of  the  indictment  the 
Government  produced  some  medical  testimony.  Dr.  Kil¬ 
patrick,  of  Mount  Alto  Hospital,  testified  that  he  examined 
Mary  Ott  after  she  came  to  the  hospital,  and  diagnosed  her 
condition  as  peritonitis  secondary  to  an  induced  abortion. 

William  E.  Jones,  who  was  called  as  a  witness  by  the  de¬ 
fendant,  testified  that  on  January  IS,  1952,  Mary  Ott  tele¬ 
phoned  him  and  asked  him  to  come  up  to  her  room  in  the 
Raleigh  Hotel,  which  he  did.  He  found  that  she  had  cramps 
in  her  abdomen  and  was  in  severe  pain,  and  he  took  her  to 
Mount  Alto  Hospital  in  a  taxicab. 

Now,  then,  so  much  for  the  Government’s  testimony  as 
to  the  second  count. 

1853  The  Defendant’s  testimony  as  to  the  second  count 
is  as  follows :  the  defendant  denies  that  he  performed 

the  abortion,  and  further  claims  that  Mary  Ott  was  not  in 
his  office  on  the  afternoon  of  January  18,  1952,  when  she 
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says  that  the  abortion  was  performed.  He  says,  however, 
that  he  saw  her  at  his  office  on  January  9th. 

He  further  expressed  the  opinion  that  Mary  Ott’s  condi¬ 
tion  at  Mount  Alto  Hospital  was  due  to  causes  other  than 
an  abortion. 

Again,  it  is  for  you  ladies  and  gentlemen  to  determine 
where  the  truth  lies  and  what  the  facts  are. 

Mary  Ott  further  testified  that  the  defendant  told  her  that 
he  would  put  her  on  his  record  as  being  treated  for  a  cold. 
If  you  find  this  to  be  the  case,  you  have  the  right  to  consider 
an  effort  to  conceal  the  true  facts  as  an  indication  of  con¬ 
sciousness  of  guilt. 

Now,  in  an  endeavor  to  help  and  assist  you  I  have  at¬ 
tempted  to  call  to  your  attention  briefly  the  salient  points 
in  the  evidence  bearing  on  the  issues  that  you  have  to 
decide. 

Perhaps  some  of  the  matters  which  I  have  called  to  your 
attention  may  not  appear  important  to  you.  On  the  other 
hand  there  may  be  other  evidence  that  I  have  omitted  but 
which  you  may  consider  important.  You  must  be 
1854  guided  by  your  own  view  of  the  evidence. 

As  I  have  indicated  before,  you  are  the  sole  judges 
of  the  fact  and  must  make  your  own  decision  on  the  facts. 

In  conclusion,  as  I  have  said  before,  there  are  two  counts 
in  this  indictment.  The  first  count  charges  an  abortion  com¬ 
mitted  on  May  2, 1951 ;  the  second  count  charges  an  abortion 
committed  on  January  18, 1952.  You  will  find  a  separate  Ver¬ 
dict  as  to  each  of  the  two  counts.  In  each  instance  your 
verdict  should  be  either  guilty  or  not  guilty. 

As  of  course  you  are  aware,  your  verdict  must  be  reached 
by  a  unanimous  vote. 

Are  there  any  objections  to  the  charge  or  any  requests  ? 

Mr.  Offutt :  Yes,  vour  Honor. 

The  Court :  You  may  come  to  the  bench. 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 
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Mr.  McLaughlin:  In  regard  to  the  means  used,  where  it 
says  “medicine”  or  “instrument,”  I  think  the  jury  should 
be  instructed  that  we  don’t  have  to  prove  all  of  them  were 
used,  if  any  medicine  or  instrument  was  used. 

The  Court :  Don ’t  you  think  that  is  clear? 

Mr.  McLaughlin :  I  don’t  know. 

The  Court:  If  you  think  it  isn’t  clear,  I  will  add  that. 
Is  there  any  doubt. 

1855  Mr.  (Mutt :  I  object  to  it.  I  think  it  is  clear  enough, 
your  Honor. 

The  Court:  Well,  I  will  add  that. 

Mr.  (Mutt :  Did  I  note  my  objection? 

The  Court:  Yes. 

Mr.  Offutt :  If  your  Honor  please,  I  object  to  the  charge 
generally,  referring  specifically  to  the  comment  by  the  Court 
on  the  facts  as  being  more  favorable  to  the  Government’s 
view  and  less  favorable  to  the  defendant,  with  drawing  the 
reasonable  inference  in  favor  of  the  defendant’s  view  of  the 
evidence. 

With  that  observation,  I  object  for  that  purpose  only. 

And  one  specific  objection  to  the  charge  is  that  your 
Honor’s  reference  to  the  testimonv  bv  Ott  as  to  the  date  of 
May  7th  being  to  her  best  recollection,  when  I  read  from  the 
record  at  page  235  she  specifically  said  she  was  certain, 
and  when  your  Honor  had  spoken  about  it  yourself,  while 
the  examination  was  going  on,  as  being  contrary  to  the 
record  evidence. 

If  the  Court  please,  I  move  your  Honor  that  in  view  of 
vour  instruction  that  we  are  not  trving  Marv  Ott  for  her 
sins  but  we  are  trving  onlv  the  defendant,  that  vour  Honor 
instruct  the  jury  that  they  may  consider,  however,  the  fact 
that  she  is  implicated  in  the  moral  aspect  of  the  case. 

1856  The  Court:  I  have  already  denied  that  request. 
Don’t  renew  the  prayers  that  I  have  denied.  You 

have  an  objection  to  each  of  them. 

Mr.  Offutt :  I  am  objecting  to  that  part  of  the  charge  and 
I  am  moving  that  in  view  of  that  part  of  your  charge — 
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The  Court:  I  have  told  you  that  I  have  already  denied 
that  request. 

Mr.  Offutt :  If  your  Honor  please,  your  Honor  stated  the 
elements  of  the  charge,  and  I  move  your  Honor  to  instruct 
the  jury  that  every  element  of  the  charge  made  must  be 
proved  beyond  a  reasonable  doubt. 

The  Court:  I  have  already  done  so;  I  see  no  reason  for 
repeating  it. 

Mr.  Olfutt:  Your  Honor  may  have  done  it,  but  I  missed  it 
if  you  did,  and  that  is  the  reason  I  moved  your  Honor  to 
do  so. 

Your  Honor  in  instructing  the  jury  on  accomplice — I  fol¬ 
lowed  your  Honor’s  instruction  to  be  that — 

The  Court  (Interposing) :  Don’t  tell  me  what  I  instructed. 

Mr.  Offutt :  I  am  asking  your  Honor  to  instruct  the  jury 
that  it  shall  be  viewed  with  suspicion  and  considered  with 
great  caution.  I  say  it  goes  a  little  further. 

1857  The  Court:  I  have  instructed  practically  the  same 
thing. 

Mr.  Offutt  (Continuing) :  — and  they  must  look  for  cor¬ 
roboration  of  an  accomplice. 

The  Court:  That  is  denied. 

Is  there  anything  further? 

Mr.  Offutt:  If  the  Court  please,  I  move  your  Honor  to 
instruct  the  jury  that  the  verdict  must  be  unanimous. 

The  Court:  You  may  not  ask  for  instructions  at  this  time. 
You  have  submitted  37  prayers  and  I  have  passed  on  them. 
You  may  not  ask  for  additional  instructions  at  this  time. 
All  that  you  may  do  now  is  to  note  any  objection  to  the 
charge. 

Mr.  Offutt:  I  object  to  your  Honor’s  charge  in  not  telling 
the  jury  that  their  verdict  must  be  unanimous. 

The  Court:  I  did  tell  them;  that  is  the  last  sentence  I 
uttered. 

Mr.  Offutt:  I  told  Miss  Maskey  that  you  did,  but  she 
missed  it. 

The  Court :  I  don’t  need  anyone  to  verify  my  statement. 
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Mr.  Offutt :  I  am  sorry,  your  Honor ;  I  missed  it. 

Your  Honor,  may  I  at  this  time,  in  line  with  the  Rumley 
case,  renew  all  my  objections  and  motions  previously  made? 
The  Court:  No,  you  may  not  do  that. 

1858  Mr.  Offutt:  And  renew  my  exceptions  as  to  any 
instruction  not  granted? 

The  Court :  Yes,  you  may  renew  that.  Very  well. 

You  may  go  back  to  counsel  table. 

Mr.  McLaughlin :  May  I  say  that  your  summation  of  the 
evidence  in  reference  to  the  evidence  was  fair,  both  in  ref¬ 
erence  to  the  Government  and  the  defense,  in  my  opinion. 
The  Court :  Thank  you. 

Mr.  Offutt:  If  your  Honor  would  permit  me,  I  would  be 
glad  to  point  out — 

The  Court:  Oh,  no,  no;  you  can’t  do  that  in  detail. 

Mr.  Offutt:  In  view  of  his  statement,  that  is  the  reason 
I  offer  it. 

There  is  one  further  thing  in  connection  with  your  instruc¬ 
tion  as  to  the  hypothesis  consistent  with  innocence.  I  ask 
your  Honor  to  charge  in  that  connection — 

The  Court :  That  is  the  instruction  you  asked  for. 

Mr.  Offutt:  But,  your  Honor,  it  apparently  was  not  as 
full  as  I  say  the  law  should  be,  and  I  am  objecting  to  it  on 
the  basis  you  should  so  state  to  the  jury  that  if  it  is  equally 
consistent  with  innocence  as  it  is  with  guilt,  then  they 
should  return  a  verdict  of  not  guilty. 

The  Court:  You  may  go  back  to  counsel  table. 

1859  (Thereupon  counsel  resumed  their  places  at  the 
trial  table,  and  the  following  proceedings  were  had 

in  open  Court.) 

The  Court:  I  want  to  clarify  one  matter  in  my  charge, 
at  the  suggestion  of  Mr.  McLaughlin. 

The  indictment  in  each  count  charges  the  use  of  an  instru¬ 
ment  or  medicine  or  drug  or  substance,  for  the  purpose  of 
producing  a  miscarriage.  This  does  not  mean  that  you  have 
to  find  that  all  of  those  were  used,  so  long  as  an  instrument 


319 


or  drug  or  some  substance  was  used  with  intent  to  procure 
a  miscarriage,  that  is  sufficient.  It  is  not  necessary  that  all 
three  or  all  four  be  used. 

The  twelve  regular  jurors  may  now  retire.  Upon  reach¬ 
ing  your  jury  room  you  will  select  a  foreman  from  amongst 
yourselves,  who  will  preside  over  your  deliberations  and 
speak  for  you  in  returning  your  verdict,  and  then  you  will 
proceed  to  deliberate  and  reach  your  verdict.  The  twelve 
regular  jurors  may  follow  the  marshal;  the  two  alternate 
jurors  will  please  remain. 

Mr.  OfTutt:  I  call  your  Honor’s  attention  to  one  thing; 
you  said  if  it  was  used,  but  would  your  Honor  tell  them  if 
it  was  used  by  the  defendant,  not  by  Miss  Ott. 

The  Court:  Oh,  used  by  the  defendant,  of  course;  that 
is  understood.  j 

1866  AFTERNOON  SESSION  I 

(Thereafter,  and  at  4:30  o’clock  p.m.  the  following  oc¬ 
curred:)  j 

Mr.  Offutt :  May  I  approach  the  bench  and  place  an  objec¬ 
tion  of  mine  on  the  record? 

The  Court:  No. 

Mr.  Offutt:  I  am  sort  of  nervous  at  this  time,  because  of 
by  position  of  being  arrested,  and  it  is  very  difficult  for  me 
to  protect  the  rights  of  my  client ;  and  I  move  for  a  mistrial 
on  the  basis  of  not  being  able  to  properly  protect  him,  on  the 
basis  of  his  constitutional  rights. 

The  Court :  Motion  denied. 

(Thereupon,  the  jury  returned  into  the  box,  and  the  fol¬ 
lowing  occurred.) 

The  Court:  Mr.  Foreman,  the  Court  has  received  this 
note,  which  reads  as  follows : 

“Can  we  get  the  opening  statement  of  Mr.  Offutt?”  i 

I  am  not  quite  clear  whether  what  you  want  is  to  have 
the  opening  statement  read  to  you — 
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The  Foreman:  There  has  been  a  question  on  it,  Your 
Honor ;  if  you  will  read  it  to  us  I  think  it  will  clarify  some¬ 
thing. 

The  Court:  Is  there  any  particular  part  of  it  that  you 
want  read  ? 

1867  The  Foreman :  Yes.  I  believe  the  question  was  that 
Mr.  Offutt  said,  or  did  not  say,  that  he  will  show  that 

Mary  Ott  was  never  seen  by  Dr.  Peckham — isn’t  that  cor¬ 
rect? — until  January. 

The  Court :  I  think  perhaps  it  would  be  better  for  me  to 
have  the  clerk  read  the  transcript  of  the  opening  statement 
to  you;  then  you  can  judge  for  yourselves.  I  don’t  think  I 
should  answer  the  question. 

The  Clerk  will  read  the  opening  statement  of  Mr.  Offutt 
from  the  transcript.  You  may  omit  any  objections  and  any 
of  the  Court’s  rulings  and  just  read  what  Mr.  Offutt  said. 

(Thereupon,  the  Clerk  read  page  321  of  Volume  Friday, 
June  6,  1952,  and  page  322  down  to  and  including  the  sen¬ 
tence  “He  had  arranged  to  go  to  the  hospital  and  be 
operated  on  by  Dr.  — ” 

The  Deputy  Court  Clerk :  Then  there  is  colloquy — 

The  Court:  Don’t  say  anything;  just  read  Mr.  Offutt ’s 
statement. 

Mr.  Offutt:  May  I  object  at  this  time,  for  the  purpose 
of  the  record? 

The  Court :  Yes ;  your  objection  is  noted. 

(Thereafter,  the  Deputy  Court  clerk  read  pages  322  thru 
338,  omitting  all  objections,  rulings,  and  colloquies,  after 
which  the  following  occurred:) 

1868  The  Court:  Does  this  comply  with  your  request, 
Mr.  Foreman? 

The  Foreman :  Well,  do  we  have  access  to  any  statements? 

The  Court :  Beg  pardon? 

The  Foreman:  Do  we  have  access  to  any  statements  by 
the  complaining  witness?  I  have  been  questioned  by  some 
members  of  the  jury. 
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The  Court :  They  are  not  in  evidence,  are  they? 

Mr.  McLaughlin:  No;  they  have  not  been  offered. 

Mr.  Offutt :  Oh,  yes,  I  offered  them  and  they  were  refused. 

The  Court:  If  they  are  not  in  evidence,  I  can’t  let  you 
have  them;  I  am  sorry.  Is  there  anything  further,  Mr. 
Foreman  ? 

The  Foreman:  Not  to  my  knowledge. 

The  Court :  You  may  retire. 

Mr.  Offutt :  And  I  move,  in  view  of  the  opening  statement 
being  read,  that  they  be  instructed  that  if  I  had  taken  the 
stand  I  couldn’t — 

Mr.  McLaughlin :  I  object  to  any  comment  by  my  friend. 

The  Court :  Motion  denied. 

Mr.  Offutt :  May  I  approach  the  bench? 

The  Court:  You  may  retire. 

(Thereupon,  at  4:50  o’clock  p.m.,  the  jury  retired,  to 
consider  further  of  their  verdict.) 

1869  (Thereafter,  and  at  5:57  o’clock  p.m.,  Court  recon¬ 
vened  and  the  following  occurred  in  open  court:) 

The  Court :  Bring  in  the  jury. 

(Thereupon,  the  jury  returned  into  the  box.) 

Mr.  Offutt :  I  did  not  know  where  the  defendant  was  and 
I  inquired  of  the  Marshal.  He  is  looking  for  him  now;  he 
is  not  in  the  court  room. 

The  Court :  He  better  be  here.  He  is  required  to  remain 
in  attendance  in  the  court  house.  Have  the  defendant  called, 
in  the  hall. 

(The  defendant  was  called.) 

The  Court:  Let  the  record  show  that  the  defendant  has 
been  called  and  is  not  here. 

Mr.  Foreman,  and  ladies  and  gentlemen  of  the  jury :  The 
dinner  hour  is  about  to  arrive,  and  I  should  be  glad  to  make 
arrangements  to  have  you  sent  out  for  dinner  presently, 
unless  there  is  a  likelihood  of  your  reaching  a  verdict  in  a 
very  short  time.  Is  there  such  a  likelihood? 
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The  Foreman:  Not  at  the  present  moment:  Your  Honor. 
The  Court:  Well,  I  think  I  will  have  you  taken  to  dinner. 
The  Marshal  will  make  arrangements  to  have  you  taken 
to  dinner, — in  a  bus,  because  it  is  rather  hot  outside — to  a 
nearby  restaurant. 

**#*#*#*•# 

1870  The  Court:  Notifv  his  bondsman  immediatelv,  Mr. 
Clerk.  Have  the  bondsman  notified,  because  if  he 

doesn’t  appear  presently  I  will  forfeit  the  bond. 

Miss  Maskey:  If  Your  Honor  please,  the  defendant  had 
a  car  parked  out  here  and  there  is  the  possibility  that  he 
merely  went  out  to  see  if  his  car  wms  properly  parked.  He 
will  be  here  very  shortly;  if  Your  Honor  will  indulge  us 
a  few  minutes  I  will  find  him.  I  know  he  isn’t  any  distance 
away. 

V 

The  Court:  The  Court  will  recess  for  dinner,  and  I  want 
the  defendant  to  report  to  the  Clerk,  because  if  he  doesn’t 
appear  presently  I  shall  forfeit  the  bond.  He  is  supposed  to 
be  in  attendance. 

####♦##*** 

1871  Mr.  Offutt:  May  we  come  to  the  bench,  your  Honor, 
to  make  a  motion  in  connection  with  this? 

The  Court:  There  is  only  one  thing  remains  to  be  done, 
and  that  is  the  report  of  the  jury. 

Mr.  Offutt :  Could  I  address  your  Honor? 

The  Court:  What  is  it? 

Mr.  Offutt:  Could  I  inquire  of  your  Honor  something 
about  some  exhibits  which  I  understood  from  the  Clerk  had 
been  sent  to  the  jury  ? 

The  Court:  That  wTas  at  my  direction.  The  jury  asked 
for  them. 

Mr.  Offutt:  May  I  direct  your  attention  to  the  fact  that 
six  of  the  exhibits  w^ere  suppressed? 

The  Court:  But  they  were  in  evidence  here;  I  admitted 
them  in  evidence. 
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Mr.  OfFutt:  I  am  talking  about  the  seven,  the  series  of 
seven,  and  the  treatment  which  was  on  the  card  was  ex¬ 
cluded;  only  the  dates  were  admitted  on  those  cards.  And 
on  the  cards  which  were  sent  to  the  jury  they  had  the 
treatment. 

The  Court :  They  were  admitted  in  evidence  and  I 
1872  directed  them  to  be  sent  to  the  jury. 

(Thereupon  the  jury  returned  into  the  box  and 
the  following  proceedings  were  had  in  open  Court:) 

The  Deputy  Clerk:  Mr.  Foreman,  has  the  jury  agreed 
upon  a  verdict? 

The  Foreman :  They  have. 

The  Deputy  Clerk:  What  say  you  as  to  the  defendant 
Henry  L.  Peckham,  Jr.,  on  the  first  count  of  the  indictment? 

The  Foreman :  Guilty. 

The  Deputy  Clerk :  What  say  you  as  to  the  defendant  on 
the  second  count  of  the  indictment? 

The  Foreman:  Not  guilty. 

The  Deputy  Clerk:  Members  of  the  jury,  your  foreman 
says  that  you  find  the  defendant  guilty  on  count  one  of  the 
indictment  and  not  guilty  on  count  two  of  the  indictment, 
and  that  is  your  verdict,  so  say  you  each  and  all? 

(The  jury  indicated  in  the  affirmative.) 

Mr.  OfFutt:  I  move  that  the  jury  be  polled,  your  Honor. 

The  Court :  The  jury  may  be  polled. 

(Thereupon  the  jury  was  polled,  after  which  the  follow¬ 
ing  occurred:) 

The  Court:  Ladies  and  gentlemen  of  the  jury,  this  com¬ 
pletes  your  service  as  jurors. 

•  *  *  *  *  #  *  *  *  # 

1898  This  is  the  fourth  time  this  defendant  has  been 
before  the  court  on  charges  of  abortion.  While  he 
was  found  not  guilty  on  the  prior  three  occasions,  the  im¬ 
portance  of  this  circumstance  is  that  the  gravity  of  such 
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ail  offense  has  been  emphatically  brought  home  to  the 
defendant. 

*####*#•*# 

1926  Mr.  Spriggs:  Your  Honor,  I  now  take  this  time 
to  argue  my  motion  for  the  return  of  property  seized 
and  for  the  suppression  of  such  property  as  evidence 

1927  in  Criminal  Case  579-52,  and  as  grounds  for  this  it 
is  our  contention  that  the  search  warrant  under  which 

these  articles  were  seized  was  issued  without  probable  cause. 

It  was  issued  without  probable  cause  inasmuch  as  there 
was  no  evidence  produced  to  show  that  these  had  been  used 
in  an  illegal  act,  and  possession  of  these  articles  is  not  il¬ 
legal.  Nor  does  possession  constitute  probable  cause  to  sus¬ 
pect  their  use. 

On  the  contrary,  the  articles  constitute  a  very  important 
part  of  the  vital  necessary  instruments  in  all  medical  profes¬ 
sions  all  over  the  country. 

The  Court:  Are  you  going  to  mention  what  the  articles 
were,  Mr.  Spriggs. 

Mr.  Spriggs :  The  articles  I  mean,  Your  Honor,  were  eight 
curets;  two  specula;  two  uterine  dilators;  three  forceps; 
one  needle  holder;  one  forcep;  one  hemostat;  one  thumb 
forcep. 

The  Court :  Thumb  what  ? 

Mr.  Spriggs :  Thumb  forcep. 

One  nasal  forcep;  one  tenaculum;  two  pairs  of  scissors; 
one  sound. 

The  Court :  What  is  a  sound? 

Mr.  Spriggs:  A  sound  is  an  instrument  used  on  the  body 
of  the  patient. 

The  Court :  What  do  you  mean,  a  stethoscope? 

1928  Mr.  Spriggs :  No. 

The  Court :  Did  you  say  i  1  sound  ’ 9  ? 

Mr.  Offutt :  A  sound,  it  is  used,  I  think,  when  examination 
is  made  of  the  uterus.  I  think  it  is  an  instrument  that  is 
inserted  in  there  to  determine  its  size  or  if  it  is  dilated. 
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Mr.  Spriggs :  One  nasal  speculum ;  one  eye  spud — 

The  Court :  I  didn’t  hear  that.  j 

Mr.  Spriggs :  One  eye  spud,  and  one  towel. 

One  pair  of  rubber  gloves ;  one  rubber  hose ;  one  catheter. 

One  fallopian  canule  syringe. 

One  ten  cc.  syringe ;  one  two  cc.  syringe. 

One  tuberculin ;  one  probe. 

The  Court:  What? 

Mr.  Spriggs :  A  probe  that  you  use. 

One  needle  cleaner;  four  needles. 

One  book,  symptom  diagnosis,  containing  one  record  card 
of  Mary  Ott,  No.  596. 

One  record  book ;  three  cards  of  names. 

The  Court:  I  have  missed  you  there.  You  say:  One  book 
of  symptom — 

Mr.  Spriggs:  Diagnosis,  symptom  diagnosis,  containing 
one  record  card  of  Mary  Ott. 

The  Court :  That  was  within  the  book  ? 

1929  Mr.  Spriggs :  Yes,  within  the  book  itself. 

The  Court :  And  you  said  something  else. 

Mr.  Spriggs :  One  record  book ;  that  is  a  separate  record. 

The  Court:  All  right,  sir. 

Mr.  Spriggs :  Three  cards  of  names  and  numbers. 

One  daily  log;  three  patient  record  cards,  Nos.  833,  841, 
and  845. 

Nine  notebooks  of  records. 

One  file  drawer,  containing  patient  record  cards. 

And  one  electric  mixer,  Kitchen  Aid,  No.  436602. 

It  is  our  contention,  Your  Honor,  that  all  these  are  neces¬ 
sary  articles  in  the  medical  profession,  and  that  the  posses¬ 
sion  of  one  or  all  is  legal,  and  that  the  confiscation,  even 
under  a  search  warrant,  violates  both  the  Fourth  and  Fifth 
Amendments,  and  the  Fifth  Amendment,  specifically,  by 
requiring  a  defendant  in  a  criminal  case  to  be  a  witness 
against  himself.  , 

Now,  beyond  that,  assuming  even  a  search  warrent,  and 
even  assuming  probable  cause,  the  seizure  went  far  beyond 
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the  scope  of  the  property  specifically  described  in  the  search 
warrant  itself. 

As  another  reason,  as  to  the  records,  there  is  a  relation¬ 
ship  between  a  physician  and  client  that  is  personal  and 
confidential.  This  is  a  privilege  recognized  under  the 

1930  law,  and  this  privilege  was  violated,  and  it  violated 
the  secret,  confidential  relationship  between  the  de¬ 
fendant  and  his  clients. 

Then  we  say  that  there  was  no  identity  of  these  articles 
by  affidavit  supporting  the  search  warrant  to  show  that 
they  had  been  used  in  an  illegal  act  or  identified  in  any 
manner. 

No  identification  was  made  on  the  application,  I  say,  no 
affidavit  signed  by  Mary  Ott  from  which  the  officer  could 
conclude,  as  he  states,  said  instruments  are  used  for  im¬ 
moral  use. 

There  was  no  showing  that  these  could  be  used  for  an 
immoral  use,  simply  because  they  are  the  necessary  instru¬ 
ments  of  the  very  sacred  medical  profession. 

Now,  Your  Honor,  this  affidavit  signed  by  Emmett  R. 
Waters,  the  police  officer,  who  apparently  searched  the 
premises,  wasn’t  his  own  affidavit.  He  states  this  informa¬ 
tion:  That  the  complainant,  Mary  Lee  Ott,  was  aborted 
while  in  the  Mt.  Alto  Hospital. 

The  defendant  denies  that  he  has  any  knowledge  or  that 
he  was  in  that  hospital.  At  any  rate,  if  she  was  in  the  hos¬ 
pital,  she  was  not  under  his  custody  and  care,  and  he  had 
no  knowledge  of  the  statement. 

The  Court :  What  are  you  reading  from? 

Mr.  Spriggs:  The  application  signed  by  Emmett  R. 
Waters,  Precinct  Detective,  Homicide  Squad,  Metro- 

1931  politan  Police  Department,  Washington,  D.  C. 

**###**#•* 

1937  Mr.  Spriggs :  But  there  is  no  identification  of  wffiat 
is  meant.  There  is  no  identification  of  the  speculum, 
the  probe,  the  hypodermic  syringe,  or  the  compound  mix¬ 
ture,  by  Mary  Ott  or  any  other  person  on  which  to  permit 
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a  right  to  search  the  premises  of  the  defendant  in  this  case. 

Now,  I  think  that  these  rights  have  been  violated,  and 
the  Fourth  Amendment  to  the  Constitution  states  the  right 
of  persons  to  be  secure  in  their  person,  house,  and  papers 
and  effect  against  unreasonable  searches  and  seizures,  and 
it  shall  not  be  violated,  and  no  warrant  shall  issue  but  upon 
probable  cause  supported  by  oath  and  affirmation,  and  par¬ 
ticularly  describing  the  things  and  the  place  and  the  person 
to  be  searched  and  seized. 

Now,  the  Fifth  Amendment :  No  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself. 

It  is  our  contention,  Your  Honor,  that  to  allow  the 
1938  search  warrant  to  stand  upon  the  facts  or  upon  the 

statement  of  the  officer,  would  be  to  compel  this  de¬ 
fendant  to  be  a  witness  against  himself. 

#  *  *  *  *  *  *  #  #  # 

Henry  L.  Peckham,  Jr. 

Q.  Do  you  know  when  you  received  that?  [search 
1943  warrant]  A.  Yes. 

Q.  When?  A.  On  the  18th  of  January,  I  believe. 

The  Court:  January  18, 1952? 

The  Witness :  Yes,  sir. 

By  Mr.  Spriggs : 

Q.  I  believe  it  is  February.  A.  February  26th. 

Correct  that  to  February  26th. 

By  the  Court : 

Q.  Do  you  want  to  change  that  to  read  February  26th? 
A.  Yes,  sir;  February  26th,  yes,  sir. 

By  Mr.  Spriggs : 

Q.  Do  you  recall  when  you  were  indicted  on  this  par¬ 
ticular  offense?  A.  I  recall,  yes,  sir. 

Q.  When  was  it?  A.  I  don’t  know  the  exact  date. 

The  Court:  I  think  the  record  shows  on  its  face  it  was 
filed  April  4, 1952. 
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Mr.  Spriggs :  April  4th? 

The  Court :  Yes,  sir. 

By  Mr.  Spriggs : 

Q.  Did  you  object  at  the  time  when  they  took  the  articles 
under  this  search  warrant?-  A.  Yes,  I  did. 

1944  Q.  Will  you  describe  to  the  Court  what  took  place 
when  they  took  the  articles  out  of  your  house,  out  of 

your  place  of  business?  A.  Well,  I  was  practicing  that 
afternoon  in  my  office,  and  the  doorbell  rang  and  I  went  and 
answered  the  door,  and  these  four  detectives  came  in,  and 
I  asked  one  what  he  wanted,  and  he  said  he  was  from  the 
Homicide  Squad,  and  I  just  said,  “What  do  you  want  here?” 
And  he  said,  “Where  is  your  office,  Doctor?” 

So  I  said,  “Well,  look,  I  want  to  know  what  you  want. 
What  did  you  come  to  my  house  for?  What  do  you  want 
here?” 

He  said,  “  We  have  got  a  search  warrant.” 

“Well,  I  would  like  to  see  it.” 

He  said,  “Well,  we  will  show  you  it  in  good  time,”  and 
he  proceeded  to  walk  through  the  house. 

He  said,  “Is  your  office  in  the  basement,  Doctor?” 

And  I  said,  “Yes.” 

And  he  went  down  in  the  basement,  and  the  other  three 
detectives  came  along,  and  so,  naturally,  I  went  down  there 
with  them,  and  he  walked  into  my  office,  and  I  said,  “Look, 
I  would  like  to  see  your  search  warrant.” 

He  said,  “Just  sit  down  and  relax  yourself.  We  have 
got  it.” 

So  I  didn’t  know  what  to  do,  and  I  just  sat  down 

1945  there,  and  he  started  looking  through  my  desk,  look¬ 
ing  in  my  file,  and  so  forth,  and  I  repeated  to  him,  I 

said,  “I  would  like  to  see  the  search  warrant.  You  have  no 
right  to  come  in  without  showing  me  the  warrant.” 

So  finally  he  produced  the  warrant,  and  he  said,  “This 
is  it;  here  it  is.” 
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So  he  then  proceeded  to  look  around  the  office  and  look 
over  all  my  instruments. 

By  the  Court : 

Q.  I  missed  what  you  said.  You  said  they  looked  arotmd 
the  instruments  ?  A.  Looked  in  my  instrument  cabinet,  desk 
drawers,  looked  at  everything  they  wanted  to  look  at  in  the 
office,  and  were  in  the  basement  part,  which  is  in  the  next 
room  beyond  the  office,  and  looked  around  the  basement,  and 
proceeded  to  gather  stuff  together  which  they  were  going 
to  take  with  them,  and  after  they  had  decided  what  they 
wanted  to  take,  they  sat  down  at  a  typewriter  and  typed  up 
a  list  of  those  things  that  they  wanted  to  take  with  them  and 
made  me  a  receipt  for  them. 

At  that  time  I  again  objected  to  their  taking  the  articles 
because  I  needed  them  in  my  profession,  these  instruments 
and  my  whole  file  of  records,  but  they  took  them  out  of  the 
office,  and  I  objected  to  them  about  that  while. I  was  in  the 
office. 

1946  Q.  You  say  they  took  them  out  of  your  office?  You 
mean,  out  of  the  building?  A.  Out  of  my  building; 
ves,  sir. 

While  they  were  in  there,  Detective  Waters  asked  me  if 
I  had  any  kind  of  mixer,  and  I  said,  “What  do  you  mean, 
a  mixer ?” 

“Well,  do  you  have  a  mortar  and  pestle?” 

Q.  What  is  that?  A.  Mortar  and  pestle,  and  I  said,  “No, 
I  don’t  have  any  mortar  and  pestle.” 

‘  ‘  Do  you  have  any  kind  of  mixer  in  the  house  ?  ’  ’ 

X  said,  “The  only  kind  of  mixer  I  can  think  of  we  have 
is  the  mixer  up  on  the  kitchen  table  we  use  to  grind  up  vege¬ 
tables  with,”  and  in  the  course  of  the  search  they  went  up 
to  the  kitchen  and  looked  at  the  mixer  up  there  and  then!  he 
said,  “we  will  take  this  with  us  too.” 

And  I  said,  “I  object  to  that;  we  use  that  preparing  food 
in  the  kitchen ;  it  is  ridiculous  for  you  to  take  that  piece  of 
equipment  out  of  the  kitchen  here.” 

“Well,  we  are  going  to  take  it  anyway,”  he  said. 
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So  while  they  were  searching  the  place  my  brother  came 
in  from  work  and  I  said,  “I  will  go  up  and  tell  my  brother 
that  you  are  here,”  and  he  said,  “No,  I  will  call  him  down.” 
So  he  asked  me  what  his  name  was,  and  I  told  him  Felix, 
and  he  called  upstairs  and  asked  Felix  to  come  down, 
1947  and  when  he  came  down,  I  spoke  to  him  and  said, 
“These  men  are  from  the  Homicide  Squad;  they  are 
detectives;  they  have  come  to  arrest  me  and  search  this 
house.”  ' 

And  then  Waters  spoke  to  my  brother  and  he  said,  “You 
sit  down  there,”  and  he  pointed  to  a  hassock  we  have  in 
the  basement  there.  So  my  brother  just  sat  there,  and  sev¬ 
eral  times  during  the  course  of  the  search  I  asked  him  to 
call  mv  attornev,  which  was  refused. 

v  v  7 

My  brother  also  didn’t  want  to  stay  there. 

##*#*####* 

1952  Q.  I  see  we  have  also  one  file  drawer,  containing 
patient  record  cards.  Do  any  of  those  relate  to  Mary 

Lee  Ott?  A.  No,  they  don’t. 

1953  By  Mr.  Spriggs: 

Q.  The  eight  curets,  are  they  used  in  your  ordinary 
course  of  business? 

The  Court:  Eight  curets. 

Mr.  Spriggs :  Yes. 

The  Witness:  Yes. 

By  Mr.  Spriggs : 

Q.  I  will  ask  you  if  all  these  were  used  in  the  regular 
course  of  your  business,  the  articles  here,  which  I  will  read 
off:  Eight  curets;  two  specula;  two  uterine  dilators;  three 
forceps; 

One  needle  holder;  one  forcep;  one  hemostat;  one  thumb 
forcep ;  one  nasal  forcep ;  one  tenaculum ; 

Two  scissors;  one  sound;  one  nasal  speculum;  one  eye 
spud; 

One  towel;  one  pair  of  rubber  gloves;  one  rubber  hose; 
one  catheter ; 
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One  fallopian  canule  syringe ;  one  10  cc.  syringe ;  one  2  cc. 
syringe ;  one  5  cc.  syringe ; 

One  tuberculin ;  one  probe ;  one  needle  cleaner ;  four 
needles ;  I 

Three  cards  of  names  and  numbers;  one  record  bbok; 
one  daily  log;  one  patient  record  card — I  mean,  Nos.  833, 
841,  and  845 ;  j 

Nine  notebooks  of  records ; 

1954  One  file  drawer  containing  patient  record  cards ; 
One  electric  mixer,  Kitchen  Aid,  No.  426602. 

Are  any  of  those  related  to  your  treatment  of  Mary  Ott? 
I  withdraw  the  question. 

*  *  *  *  *■  *  *  *  #  !  * 

1956  Q.  You  do  say  that  833,  841,  and  845,  do  relate  to 
January  18th?  A.  I  believe  so;  yes,  sir. 

Mr.  Spriggs :  That  is  all. 

By  the  Court : 

Q.  I  see  here  one  daily  log,  and  the  other  items,  23  and  24. 
You  have  one  record  book,  three  cards  of  names  and  num¬ 
bers,  and  nine  notebooks,  and  one  file  drawer,  and  those 
specific  ones  do  not  relate  to  January  18tli?  A.  No,  they 
do  not. 

By  Mr.  Spriggs : 

Q.  Can  you  tell  the  Court  what  forceps  are  used  for? 
What  are  three  forceps  used  for?  What  is  a  forcep?  A.  I 
don’t  know.  Which  ones?  Is  the  thumb  forcep  listed 
separately? 

Q.  They  are  listed  separately.  A.  Maybe  he  refers  to 
hemostats,  a  hemostatic  forcep. 

Q.  Excuse  me.  There  is  one  hemostat  listed  separately, 
if  that  helps.  i 

Well,  now,  what  is  a  needle  holder  used  for?  A.  That  is 
used  to  hold  the  needle  when  you  are  sewing  the 

1957  patient  up. 

Q.  What  is  a  thumb  forcep?  A.  A  thumb  forcep 
is  held  between  the  thumb  and  the  index  finger  that  is  used 
to  pick  up  tissue.  It  is  a  special  little  forcep. 
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Q.  And  a  hemostat?  A.  That  is  to  catch  a  blood  vessel 
with. 

Q.  What  is  a  speculum?  A.  A  speculum? 

Q.  A  specula.  A.  Well,  I  guess  that  is  a  vaginal  speculum. 
It  is  an  instrument  to  examine  the  interior  of  the  vagina 
with. 

Q.  One  nasal  forcep?  A.  That  is  a  forcep  to  open  the 
nostril  up,  to  look  inside  the  nose. 

Q.  A  tenaculum  ?  A.  It  is  inserted  across  the  cervix. 

The  Court:  What,  sir? 

The  Witness :  The  cervix,  or  the  mouth  of  the  uterus. 

By  Mr.  Spriggs : 

Q.  What  is  a  sound?  A.  A  sound  is  an  instrument  to 
pass  up  into  the  uterus  to  see  how  deep  it  is  inside. 

Q.  A  nasal  speculum,  what  is  that  ?  A.  A  nasal  speculum 
is — I  answered  that  a  moment  ago. 

1958  Q.  In  other  words — A.  It  is  to  open  the  nostril  up. 
Q.  Is  a  nasal  tenaculum  about  the  same?  A.  What 

is  that? 

Q.  Oh,  you  answered  that  before,  you  say?  A.  A  nasal 
speculum  is  an  instrument  to  open  the  nostril  and  look  in 
the  nose. 

Q.  What  is  an  eye  spud?  A.  A  eye  spud  is  an  instrument 
to  take  foreign  bodies  off  the  cornea. 

Q.  A  towel  ?  A.  A  towel  ? 

Q.  Yes.  A.  That  is  to  wipe  your  hands  on. 

Q.  And  rubber  gloves?  A.  Rubber  gloves  are  used  to 
make  examinations  with. 

Q.  And  rubber  hose?  A.  Rubber  hose,  I  don’t  know.  It  is 
just  a  piece  of  tubing  laying  around  in  the  office  some  place, 
I  imagine. 

Q.  What  is  a  catheter?  A.  A  catheter  is  a  hollow  rubber 
tube  used  to  draw  urine  out  of  the  bladder  with. 

Q.  A  fallopian  canule  syringe?  A.  That  is  a  little 

1959  instrument  that  is  used  in  artificial  insemination. 
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By  the  Court: 

Q.  Artificial  insemination,  what,  sir?  A.  It  is  a  little 
instrument  used  to  inject  semen  into  the  uterus. 


By  Mr.  Spriggs : 

Q.  What  is  a  10  cc.  syringe.  A.  It  is  a  syringe  that  holds 
10  cc.  of  liquid. 

Q.  One  tuberculin?  A.  A  tuberculin  syringe  is  a  slender 
syringe,  that  has  a  large  mouth  and  barrel,  with  small  vol¬ 
ume,  that  is  used  to  give  a  very  minute  amount  of  drugs. 

Q.  A  probe.  What  is  a  probe?  A.  I  think  the  probe  re¬ 
ferred  to  there  is  a  short  probe  which  is  used  to  probe  a  little 
opening,  like  a  sinus  drainage,  or  fistula,  and  things  like 
that. 


Q.  WTiat  is  a  needle  cleaner?  A.  A  needle  cleaner  is  a 
wire  which  you  slide  down  the  center  of  a  needle  to  clean  it. 

Q.  And  they  have  here  four  needles.  What  are  they?  A. 
They  were  four  needles  I  had  in  the  sterilizer  there. 

Q.  In  the  sterilizer?  A.  Yes,  sir. 


By  the  Court : 

1960  Q.  What  are  curets,  Doctor?  I  don’t  know  whether 
you  answered  that.  A.  They  are  instruments  used  to 
scrape  things  off  the  uterus  with,  or  out  of  the  uterus. ; 

By  Mr.  Spriggs : 


Q.  Are  these  all  instruments  used  generally —  A.  Yes., 

Q.  By  members  of  the  medical  profession?  A.  That  is 
correct.  j 

Q.  They  are  used  generally  in  all  offices?  A.  I  think  so; 
yes. 

Mr.  Spriggs :  That  is  all,  Your  Honor. 

The  Court :  Do  you  have  anything? 

Mr.  Offutt:  No,  Your  Honor. 


Cross-Examination 

By  Mr.  McLaughlin : 

Q.  Now,  Doctor,  all  these  implements  or  instruments  that 
you  have  just  mentioned,  with  the  exception  of  the  nasal 
speculum  and  the  instrument  that  you  say  is  used  to  remove 
something  from  the  eye,  they  could  all  be  used  to  perform 
an  abortion,  could  they  not?  A.  No,  I  would  not  say  all  of 
them  could ;  no. 

Q.  What  ones  could  not  be  used  in  the  performance  of  an 
abortion?  A.  Well  certain  syringes  and  the  needles. 

1961  Q.  What  do  you  mean  needles?  A.  And  the  needle 
holder,  and  some  forceps,  hemostats,  in  my  opinion, 

they  are  not  instruments  that  could  be  used. 

Q.  Name  some  of  them.  A.  I  did  name  some  of  them. 

Mr.  Offutt:  May  I  object  to  this?  We  are  on  a  motion 
to  suppress  based  upon  the  position  that  the  application  for 
the  warrant  describes  things  which  were  to  be  taken,  and 
then  our  position  is,  as  I  understand,  Mr.  Spriggs,  it  is  that 
this  goes  beyond  the  specific  things  in  the  search  warrant 
itself,  and  the  fact  that  some  instrument  could  or  could  not 
be  used  is  not  important,  because  we  well  know  you  can 
take  a  fountain  pen,  or  pin,  or  anything,  any  number  of 
things,  and  you  could  perform  or  abort  somebody,  in  some 
physical  fashion. 

I  base  the  objection  on  that  the  question  should  not  be 
asked  of  him.  It  wasn’t  anything  covered  by  the  direct 
examination. 

We  are  limited  solely  to  whether  it  conforms  to  the  search 
warrant,  of  the  identification  in  the  search  warrant. 

The  Court:  I  think  Mr.  McLaughlin’s  question,  in  the 
examination  of  what  is  here,  is  part  and  parcel  of  that.  Your 
motion  is  that  these  items,  or  many  of  them,  were  illegally 
taken,  and  the  defendant  has  been  examined  about 

1962  them  and  what  these  are  used  for,  and  I  will  permit 
him  to  answer  this  question. 
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Doctor,  when  you  were  interrupted,  you  were,  I  believe, 
about  to  answer.  I  think  you  had  in  part  answered  as  to 
the  things  wdiich  were  not  identifiable  in  connection  with 
an  abortion,  and  I  think  you  had  named  this  nasal  speculum 
and  this  eye  spud  and  some  other  things. 

Is  that  where  you  wrere  when  you  were  interrupted? 

The  Witness :  Yes. 

Of  course,  I  say,  what  I  was  about  to  say  wTas  that  doc¬ 
tors  don’t  depend — 

By  Mr.  McLaughlin : 

Q.  No.  What  are  the  articles? 

Mr.  Offutt:  I  object  to  interrupting  him.  I  object  to  him 
interrupting  the  witness  when  he  is  about  to  answTer  and 
make  an  answer. 

The  Court :  Let  us  get  a  good  start  so  we  will  know  where 
we  are.  I  will  give  you  an  opportunity. 

I  am  trying  to  understand  myself.  Now,  there  are  29 
items  which  have  been  read  to  you  by  your  respective 
counsel. 

The  Witness :  May  I  see  the  list  of  the  items,  please? 

The  Court :  Yes,  I  think  it  would  be  helpful  to  you. 

The  Witness:  As  I  said,  I  don’t  recall  what  the  three  for¬ 
ceps  are.  You  have  to  have  cotton  with  either  forceps. 

*  *  *  #  *  *  *  *  #  # 

1971  Mr.  Offutt :  May  I  ask  this  ?  Could  we  get  the  war¬ 
rant  ?  j 

These  papers  must  be  available  around  the  court,  the 
original  warrant  and  the  affidavit.  We  haven’t  got  it. 

I  don’t  see  the  affidavit  of  Mr.  McLaughlin  refer- 

1972  ring  to  the  sound  or  of  Mary  Ott. 

I  have  no  such  affidavit,  and  the  copy  in  here  is 
signed  by  Emmett  R.  Winters.  I  don’t  know  where  the  affi- 
davit  is.  i 

He  said  they  went  to  the  Commissioner  on  the  application 
for  a  search  warrant,  and  I  have  that  one  signed  by  Waters, 


and  I  have  none — there  is  none,  as  I  understand  it,  by  any 
Mary  Ott. 

The  Court :  Well,  we  can  check  that  later,  Mr.  Offutt.  Let 
us  go  forward.  We  can  get  it  if  we  need  it. 
********** 

1978  Mr.  Spriggs:  And  this  is  the  controlling  factor, 
apparently.  It  says :  The  facts  to  sustain  this  are  as 

set  forth  in  the  affidavits  attached  hereto  and  made  a  part 
hereof. 

I  submit,  again,  the  only  affidavit  attached  here  is  a  state¬ 
ment  of  the  police  officer  Emmett  R.  Waters,  and  he  bases 
his  conclusion  on  hearsay  testimony. 

Mr.  McLaughlin:  It  is  my  understanding,  Your  Honor, 
that  there  is  an  affidavit  filed  at  the  Commissioner’s  by 
Mary  Ott  in  the  application  for  the  search  warrant. 

The  Court:  Has  anybody  checked  that?  Have  you  checked 
that? 

Mr.  Offutt:  This  is  the  copy  which  was  served  on 

1979  the  defendant. 

I  have  asked  the  Clerk  if  he  has  it.  They  usually 
send  the  whole  file  here,  and  I  asked  the  Clerk  about  it. 

Mr.  McLaughlin:  The  Commissioner  is  supposed  to  send 
it  over. 

Mr.  Offutt:  Yes,  and  the  Clerk  tells  me  that  is  not  there. 
The  Deputy  Clerk  of  the  Court :  It  is  not  there. 

Mr.  Offutt :  It  is  not  in  the  file.  Could  we  expedite  it  by 
having  someone  call  ? 

The  Court :  How  is  that? 

Mr.  Offutt:  Could  someone  call  there?  The  Commissioner 
is  supposed  to  send  that,  and  it  may  be  in  the  Clerk’s  office 
and  not  included  in  the  file. 

The  Court :  Have  you  checked,  Mr.  Clerk? 

The  Deputy  Clerk  of  the  Court:  No,  I  haven’t,  Your 
Honor. 

The  Court:  See  if  you  can  get  Mr.  Menendez  on  the  phone 
and  see  if  he  will  come  here,  Mr.  Clerk. 
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Mr.  McLaughlin :  I  have  the  police  officer  who  was  present 
at  the  time. 

The  Court:  All  right.  Let  us  see  what  we  can  find  out 
from  him.  j 

Mr.  Offutt:  I  might  say  I  didn’t  show  that  to  Mr.  Mc¬ 
Laughlin.  Maybe  he  would  like  to  see  it.  You  can 

1980  see  it  first. 

Mr.  McLaughlin:  I  have  an  idea  what  it  is,  Your 
Honor.  j 

I  just  checked  with  the  police  officer  present  at  the  time 
the  warrant  was  issued,  and  he  verified  the  fact  that  there 
was  an  affidavit  by  the  girl,  Mary  Ott,  which  was  made  to 
the  Commissioner,  and  made  a  part  of  it,  and  it  should  be 
here.  j 

The  Court :  While  we  are  waiting  for  the  affidavit  which 
you  state  was  filed  in  the  case,  is  there  anything  further 
you  would  like  to  say,  Mr.  McLaughlin? 
*##*****## 

1981  Mr.  Offutt:  This  is  the  Clerk  that  came  around, 
Your  Honor,  and  incidentally,  he  doesn’t  have  the  affi¬ 
davit  or  the  Commissioner’s  search  warrant.  Is  that  right? 

The  Deputy  Clerk :  I  have  been  looking  in  the  file.  This  is 
all  the  girl  handed  me. 

The  Court:  Someone  ought  to  look  somewhere  to  see  if 
it  is  filed.  Let  me  suggest  this :  That  you  look  to  see  whether 
it  is  in  the  file,  and  if  it  is  not,  get  the  Commissioner’s  office 
and  see  if  he  has  that,  and  if  he  has  it,  tell  him  we  would 
like  to  have  it  here. 

Mr.  Offutt:  This  is  Case  No.  5095.  "While  we  are  on  that 
question,  would  you  permit  us  to  have  the  witness  identify 
these  two  papers,  Your  Honor?  These  are  the  two 

1982  papers  served  upon  him. 

#  •  *  #  *  *  *  *  •  * 

1983  Q.  Now,  these  two  items  which  I  show  you,  which 
are  Defendant’s  No.  1  and  1-A,  are  those  the  papers 

given  to  you  by  the  officers  that  were  at  your  house  on  Feb- 
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ruarv  26,  1952  when  you  were  arrested?  A.  Yes,  sir,  they 
are. 

Q.  Was  there  any  other  paper  than  those  two  given  to 
you?  A.  No. 

*•*••»**•* 

1984  The  Court :  So  far  as  the  paper  which  we  are  wait¬ 
ing  for,  which  is  the  affidavit  of  the  complaining  wit¬ 
ness,  Mary  Lee  Ott,  that  relates,  I  assume,  from  what  you 
said,  Mr.  Offutt  and  Mr.  Spriggs,  to  the  question  of  whether 
there  was  probable  cause  on  which  a  search  warrant  could 
issue? 

Mr.  Spriggs:  Yes. 

*##*•####* 

1990  The  Court:  Now,  listen,  Mr.  McLaughlin  and  Mr. 
Offutt  and  Mr.  Spriggs,  while  I  call  all  the  items  I 

have  indicated  to  be  returned. 

Item  9,  one  nasal  forcep  to  be  returned. 

Item  12-A,  one  eye  spud  to  be  returned. 

Item  13-A,  one  towel  to  be  returned. 

Item  14-A,  one  rubber  hose  to  be  returned. 

Item  20,  one  needle  cleaner  to  be  returned. 

Item  26,  three  patient  record  cards,  833, 841,  and  845. 

Item  27,  nine  notebooks  of  record. 

Item  28,  one  file  drawer  containing  patient  record  cards. 
Am  I  correct  in  what  I  have  said  so  far,  Mr.  McLaughlin? 
Mr.  McLaughlin:  Yes,  but  the  only  thing,  Your  Honor, 
and  I  just  don’t  want — I  want  to  make  this  clear  as  far 
as  Item  26  is  concerned,  of  course,  the  Government 

1991  is  holding  that  in  another  case. 
**######## 

1996  The  Court:  All  right,  sir.  If  that  is  all  you  have, 
then  I  will  deny  your  motion  for  production  of  docu¬ 
ments,  meaning  by  that,  that  his  request  in  your  motion  filed 
May  19, 1952  to  produce  and  permit  the  defendant  to  inspect 
the  minutes  of  the  Grand  Jury  relating  to  the  defendant  in 
the  above-entitled  cause,  is  denied. 
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1997  Now,  that  leaves  for  my  consideration  the  question 
of  the  motion  to  suppress.  I  will  complete  what  I 

started  to  say  to  you  gentlemen. 

I  will  see  if  I  can  provide  myself  with  a  copy  of  this  sec¬ 
ond  affidavit,  which  I  understand  constituted  a  further 
basis  for  the  issuance  of  the  search  warrant. 

Mr.  McLaughlin:  That  is  right. 

The  Court:  That  relates  to  the  right,  of  course,  for  that 
warrant  to  issue  in  the  first  instance. 

Mr.  McLaughlin :  Yes,  sir. 

The  Court:  That  is  the  one  which  I  will  hold  in  abeyance. 
I  will  deny  the  motion  to  suppress  in  this  case,  subject  to 
what  I  have  just  stated  to  you,  with  the  further  limitation 
that  the  iems  we  have  agreed  upon  and  enumerated  speci¬ 
fically  be  returned. 

I  believe  that  completes  the  situation  as  far  as  I  am  con¬ 
cerned  here  today. 

Mr.  McLaughlin:  Yes,  Your  Honor. 

The  Court:  I  can  let  Mr.  Offutt  know,  if  you  would  like, 
and  you,  and  Mr.  Spriggs,  when  the  affidavit  is  made 
available.  I  will  advise  you  and  make  that  available  to  you 
too,  of  course. 

Mr.  Offutt :  Yes,  sir. 

The  Court:  I  will  keep  the  matter  pending,  and  the  Clerk 
will  call  you  as  soon  as  I  have  it  here,  or  any  informa- 

1998  tion  with  reference  to  it.  We  will  find  it  when  Mr. 
Lawrence  comes  back. 


# 


####** 


* 


# 


* 


2010  Mr.  Offutt :  Will  the  Clerk  notify  us  when  we  are 
ready  for  the  further  hearing?  , 

The  Court:  What  further  hearing?  I  didn’t  know  we  are 
going  to  have  any  further  hearing  on  what  I  have  before  me. 

Mr.  Offutt :  I  thought  on  the  probable  cause  you  were  go¬ 
ing  to  get  the  Commissioner’s  record  and  then  rule  on  the 
probable  cause.  I  thought  we  would  come  back  then  when 
that  was  over  here. 


I 


340 


The  Court :  No,  sir.  I  have  said,  if  I  find  that,  I  will  advise 
you,  so  that  you  can  see  it  too,  but  I  think  we  have  every¬ 
thing  in  now’,  and  that  is  the  only  thing  anyone  is  concerned 
with  further. 

Mr.  Offutt :  Well,  if  there  is  anything,  any  other  affidavit 
in  the  Commissioner’s  records,  can  w’e  have  an  opportunity 
to  see  it  before  you  rule,  and  so  wre  can  present  authorities? 
I  haven’t  seen  it.  This  is  the  only  one  I  have;  that  is  in 
evidence. 

The  Court:  Do  you  have  a  copy  of  that  affidavit, 
2011  Mr.  McLaughlin. 

Mr.  McLaughlin :  No,  but  I  w’ill  see  if  the  policeman 

has  it. 

We  will  get  a  copy. 

The  Court:  I  understand  that  w’hat  I  am  looking  for  wTas 
filed  at  the  time  of  the  application  for  the  warrant  in  this 
case,  an  affidavit  of  Mary  Lee  Ott,  if  that  is  her  name. 

Mr.  McLaughlin :  Yes,  sir. 

The  Court :  That  is  w’hat  we  are  looking  for. 

Mr.  Offutt :  Yes. 

The  Court :  Mr.  Reporter,  keep  a  place  open  for  another 
statement  at  the  end  of  the  case. 


The  Court :  Pursuant  to  statement  to  respective  counsel, 
I  obtained  through  the  Clerk’s  office  from  the  official  files 
the  original  affidavit  of  Mary  Lee  Ott,  which  constituted 
part  of  the  basis  for  the  issuance  of  the  search  warrant  in 
this  case  and  caused  it  to  be  marked  as  an  exhibit  in  the  case 
and  filed  in  the  jacket. 

With  this  before  the  Court,  I  concluded  that  there  was 
probable  cause  for  issuance  of  the  warrant. 

Upon  discovery  of  this  official  record  of  the  Court,  counsel 
for  the  defendant  Peckham,  Mr.  Offutt  and  Mr.  Spriggs, 
w’ere  forthwith  advised,  and  further  instructed  to 
2012  prepare  and  present  an  order  promptly,  granting  in 
part  and  denying  in  part  the  motion  to  suppress  and 
ordering  the  return  of  such  items. 
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353  Q.  (Interposing)  Can  yon  answer  that  yes  or  not? 
The  Court:  The  witness  may  answer  the  question 

in  her  own  way.  She  does  not  have  to  give  a  yes  or  ho 
answer. 

The  Witness:  I  was  in  Ward  5-D,  I  believe,  and  also 
Ward  118. 

! 

354  By  Mr.  Offut:  | 

Q.  Weren’t  you  in  what  they  call  the  psychiatric  ward, 
one  of  those  wards,  during  part  of  your  hospitalization  in 
Naval  Medical  Center?  A.  Sir,  may  I  say  I  object  to  that. 
The  Court:  I  think  you  must  answer  the  question. 

The  Witness:  Well,  I  don’t  like  the  inference  it  has.  I 
was  in  the  ward  but  I  wasn’t  treated  for  psychiatric 
reasons.  I  resent  it. 

By  Mr.  Offutt :  i 

Q.  You  resented  being  in  the  psychiatric  ward?  A.  No; 
I  resent  you  inferring  that.  j 

The  Court :  Now,  she  has  answered  your  question. 

About  how  long  was  that  ? 

The  Witness:  This  was  in — when  does  he  mean?  I  don’t 
know. 

The  Court:  What  year  was  it? 

The  Witness:  1950,  as  far  as  I  know. 

The  Court:  And  how  long  were  you  in  that  particular 

ward?  | 

The  Witness:  Oh,  I  was  there  for  several  months. 

By  Mr.  Offutt: 

Q.  Why  were  you  there? 

Mr.  McLaughlin:  I  object  to  this,  Your  Honor. 

The  Court:  What? 

Mr.  Offutt :  I  asked  her  why  were  you  there. 

355  The  Court:  Objection  sustained. 

•  •  #  *  *  *  *  *  *  * 
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S57  The  Court:  All  that  is  immaterial. 

Mr.  OlTutt :  All  right. 

That  is  the  date  of  the  first  abortion,  your  Honor,  the 
first  indictment  in  this  case. 

The  Court:  The  defendant’s  life  story  is  not  material. 

Mr.  Olfutt:  I  am  right  up  to  the  point  where  I  am  off 
that.  No  more  about  his  life  story. 

The  Court:  Very  well. 

Mr.  Offutt :  But  we  will  show  you  that  Dr.  Peckham 
had  in  the  first  week  of  May,  1951,  because  of  his  back 
condition,  arranged  to  go  into  Doctors  Hospital  on  Sunday, 
May. 6,  and  he  did  enter  that  hospital  on  Sunday,  May  6 — 

Mr.  McLaughlin:  I  object  to  that,  your  Honor.  It  is  im¬ 
material.  This  is  May  2  we  are  talking  about. 

The  Court :  It  is  immaterial.  What  happened  on  May  6 
has  nothing  to  do  with  this  case. 

Mr.  Offutt:  What  happened  on  May  6?  It  was 
858  May  7  that  something  happened.  That  is  what  I  am 
going  to  show,  your  Honor.  This  lady  said — Mary 
Lee  Ott  said  she  went  to  his  office  and  saw  him  on  May  7, 
at  5  o'clock,  and  after  an  abortion  had  been  performed, 
and  then  he  examined  her  and  did  something  to  her. 

The  Court:  The  first  count  of  this  indictment  charges 
an  abortion  performed  on  or  about  May  2. 

Mr.  Offutt:  That  is  right,  but  the  witness,  Mary  Lee 
Ott,  said  she  went  to  his  office,  said  the  abortion  was  per¬ 
formed,  and  she  went  to  his — went  to  the  hotel  and  had  the 
miscarriage  there,  and  then  she  went  back  to  see  him  in  his 
office,  as  arrangements  had  been  made,  and  saw  him  on 
Monday,  May  7,  1951.  There  is  no  question  about  it.  I 
asked  that  fifteen  times,  if  I  asked  it  once. 

She  was  sure  of  it,  she  said. 

Mr.  McLaughlin:  I  will  withdraw  it,  your  Honor. 

The  Court:  Proceed,  please. 

**#***#*## 
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870  Mr.  McLaughlin:  I  thought  your  Honor  ruled  on 
that  at  the  bench,  that  that  was  immaterial. 

The  Court:  Yes,  I  think  that  is  absolutely  irrelevant  to 
the  issues  of  this  action.  I 

Mr.  Offutt :  I  wanted  to  show  the  motive. 

*  *  *  •  *  •  *  #  #  I  * 

S73  The  Court:  I  am  going  to  exclude  all  that. 

Mr.  McLaughlin:  Sure,  your  Honor,  especially 
not  having  him  represent — 

The  Court:  You  cross-examined  Mrs.  Ott  about  it,  and 
she  did  testify  that  she  did  x>hone  you  from  the  sex  sqbad 
office  on  Sunday.  That  is  all  there  is  to  that. 

I  am  not  going  to  permit  any  additional  evidence.  She 
admitted  that  she  called  you. 

Mr.  Offutt:  That  is  right. 

The  Court :  Now,  how  much  longer  will  your  opening  be? 
Mr.  Offutt:  I  am  just  about  through.  Just  about 
through. 

The  Court:  Very  well.  Proceed. 
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QUESTIONS  PRESENTED 


1.  Were  not  appellant’s  constitutional  rights  violated 
when  the  trial  judge  refused  to  accord  appellant  a  full 
hearing,  pursuant  to  Buie  41(e)  of  the  Federal  Rules  of 
Criminal  Procedure,  when  appellant  had  filed  a  motion  to 
suppress? 

2.  Did  not  the  trial  judge  commit  reversible  error  when 
he  failed  to  dismiss  both  counts  of  the  indictment  when 
they  failed  to  contain  essential  language  necessary  to  con¬ 
stitute  an  offense  within  the  purview  of  Title  22,  Sec.  201, 
D.  C.  Code? 

3.  Did  not  the  trial  judge  commit  reversible  error  and  an 

abuse  of  discretion  when  he  refused  to  allow  appellant’s 
counsel  to  present  an  argument  in  support  of  his  motion  to 
compel  the  Government  to  elect  under  which  count  of  the 
indictment  they  intended  to  proceed?  I 

4.  Does  not  the  record  in  the  instant  case  conclusively 
show  that  the  trial  judge  should  not  have  tried  the  case  and 
that  he  bore  a  bias  and  hostility  toward  appellant  and  ap¬ 
pellant’s  counsel,  inviolation  of  this  Court’s  ruling  in  Whit¬ 
aker  v.  McLean ,  73  App.  D.C.  259? 

5.  Does  not  the  record  in  the  instant  case  conclusively 
show  that  throughout  the  entire  trial  the  trial  judge  violated 
the  rule  announced  by  this  Court  in  Lindsey  vs.  U.  S 77 
App.  D.  C.  1,  when  he  arbitrarily  restricted  relevant  cross- 
examination,  thus  depriving  appellant  of  a  fair  trial? 

6.  Does  not  the  record  in  the  instant  case  show  repeated 
violations  by  the  trial  judge  of  this  Court’s  ruling  in  Butler 
v.  U.S.,  88  F( 2d)  24? 

i 

7.  Does  not  the  record  conclusively  show  that  the  prose¬ 
cuting  attorney  was  allowed  to  ask  improper  questions  and 
put  in  evidence  the  fact  that  appellant  had  been  indicted 
on  prior  occasions,  and  does  not  the  record  conclusively 
show  that  throughout  the  course  of  the  trial  the  prosecuting 
attorney  made  remarks  and  arguments  in  the  presence  of 
the  jury,  which  deprived  appellant  of  a  fair  and  impartial 
trial  ? 

j 

8.  Did  not  the  trial  judge  commit  reversible  errors  in 
violation  of  the  Supreme  Court’s  ruling  in  Alford  vs.  U.S., 


282  U.S.  6S7 ;  51  S.Ct.  Rpt.  21S,  and  the  recent  ruling  in  U.S. 
v.  Hiss,  88  Fed.  Sup.  559,  when  he  refused  to  allow  appel¬ 
lant's  counsel  to  cross-examine  the  complaining  witness  as 
to  her  mental  stability  and  psychiatric  treatment  from  rec¬ 
ords  of  the  Bethesda  Naval  Hospital? 

9.  Did  not  the  trial  judge  commit  reversible  error  when 
he  refused  to  allow  appellant’s  counsel  to  cross-examine  Dr. 
Kilpatrick  from  the  medical  records  of  Mt.  Alto  Hospital? 

10.  Does  not  the  record  clearly  show  that  the  trial  judge 
assumed  the  role  of  a  prosecutor,  in  violation  of  the  recent 
ruling  in  Brandt  v.  U.S.,  196  F(2d)  653? 

1 1.  Did  not  the  trial  judge  commit  reversible  error  when 
he  allowed  the  prosecuting  attorney  to  cross-examine  ap¬ 
pellant  in  regard  to  the  opening  statement  of  his  counsel, 
and  did  he  not  compound  this  error  when,  in  response  to 
the  inquiry  of  the  jury,  he  allowed  certain  portions  of  the 
opening  statement  to  be  reread  to  the  jury,  in  violation  of 
the  ruling  in  Webb  v.  U.S .  191  F  (2d)  512? 

12.  Was  not  appellant  denied  a  fair  and  impartial  trial 
when  the  trial  judge,  in  violation  of  Shields  v.  U.S. ,  47  S.Ct. 
Rpt.  478,  sent  five  exhibits  (7a  through  7f)  into  the  jury 
room,  without  notice  to  counsel,  when  said  exhibits  had  been 
previously  suppressed  by  order  of  Judge  Keech;  and  did 
not  the  trial  judge  abuse  his  discretion  when  he  failed  to 
disclose  to  appellant’s  counsel  the  contents  of  a  telegram 
he  had  received  during  the  course  of  the  trial  relating  to 
appellant’s  case  ? 

13.  Does  not  the  record  clearly  show  that  the  trial  judge 
failed  to  adequately  instruct  the  jury  on  all  the  applicable 
principles  of  law? 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  11,487 


Henry  L.  Peckham,  Jr.,  Appellant, 

vs. 

United  States  of  America,  Appellee. 


Appeal  From  the  United  States  District  Court  for  the  District  of 

Columbia. 


BRIEF  ON  BEHALF  OF  APPELLANT 


jurisdictional  statement 

This  is  an  appeal  from  a  judgment  of  conviction  in  the 
court  below.  Appellant  was  convicted  on  one  count  of  a 
two  count  indictment  charging  violation  of  Title  22,  'Sec. 
201,  D.  C.  Code.  On  July  9,  1952  appellant  was  sentenced 
to  a  term  of  not  less  than  20  months  and  not  more  than 
five  years  in  the  penitentiary.  Notice  of  appeal  was  timely 
filed.  This  being  a  final  order  of  the  United  States  District 
Court  for  the  District  of  Columbia,  jurisdiction  is  vested  in 
this  Court.  i . 
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STATUTE  INVOLVED 

Title  22,  Sec.  201,  D.  C.  Code: 

“Whoever  with  intent  to  procure  the  miscarriage  of 
any  woman,  prescribes  or  administers  to  her  any  med¬ 
icine,  drug  or  substance  whatever,  or  with  like  intent 
uses  any  instrument  or  means  unless  when  necessary 
to  preserve  her  life  or  health  and  under  the  direction 
of  a  competent  licensed  practitioner  of  medicine  shall 
be  imprisoned  *  #  * 


STATEMENT  OF  THE  CASE 

Appellant  was  indicted  on  a  two  count  indictment  charg¬ 
ing  violations  of  Title  22,  Section  201  of  the  D.  C.  Code. 
(J.A.  Off.  2).*  The  first  count  charged  that  appellant  per¬ 
formed  an  abortion  on  Mary  Lee  Ott  on  May  2,  1951,  and 
the  second  count  charged  that  appellant  performed  an  abor¬ 
tion  on  Mary  Lee  Ott  on  January  IS,  1952.  Appellant  was 
convicted  under  the  first  count  and  the  jury  acquitted  him 
under  the  second  count. 

Appellant  is  a  licensed  and  registered  physician  within 
the  District  of  Columbia.  (J.A.  Off.  237).  Appellant  denied 
performing  the  abortions  on  Mary  Lee  Ott.  (J.A.  225).  He 
testified  that  the  complaining  witness  came  to  his  office  on 
May  1  and  May  4, 1951.  (J.A.  251).  Appellant  testified  that 
the  complaining  witness  suffered  from  a  urinary  disease 
and  complained  of  kidney  trouble.  (J.A.  247).  He  testified 
that  he  examined  the  urine  of  the  complaining  witness.  (J.A. 

)• 

Appellant  testified  that  on  May  6,  1951,  he  entered  the 
George  Washington  Hospital  for  a  serious  operation  on 
liis  neck.  He  denied  that  he  ever  operated  on  or  saw  the 
complaining  witness  on  May  7,  1951,  and  testified  that  on 
May  7, 1951,  he  was  still  in  the  George  Washington  Hospital 
recovering  from  the  effects  of  His  operation. 

Appellant  called  a  Dr.  Tullv  from  the  George  Washing¬ 
ton  Hospital,  who  produced  records  showing  that  appellant 

*  J.  A.  Off.  refers  to  the  Joint  Appendix  in  Offutt  v.  U.  S.,  No.  1146C,  which 
is  part  of  this  record  on  appeal. 
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entered  the  George  Washington  Hospital  on  May  6  and 
that  he  was  in  the  hospital  on  May  7,  1951.  Appellant  de¬ 
nied  ever  seeing  the  complaining  witness  in  any  hotel  and 
denied  ever  talking  with  George  Christianson  about  per¬ 
forming  an  abortion  on  Mary  Lee  Ott.  (J.A.  226). 

Appellant  testified  the  next  time  he  saw  the  complaining 
witness  was  on  the  9th  of  January  1952,  and  testifie4  the 
complaining  witness  had  a  cold  (J.A.  231).  Appellant  testi¬ 
fied  that  he  did  not  recognize  the  complaining  witness 
when  she  appeared  on  January  9,  1952,  but  that  he  made 
a  notation  of  her  visit  on  that  date  (J.A.  231).  Appellant 
testified  further  that  he  charged  the  complaining  witness 
$5.00  for  the  visit  (J.A.  281).  Appellant  testified  that 
since  the  trial  had  commenced  the  complaining  witness  had 
called  him  and  demanded  $1,000.00  (J.A.  238).  Appellant 
testified  that  the  complaining  witness  stated  “the  District 
Attorney  would  do  anything  to  convict  you.”  (J.A.  238) 

The  Government  called  the  complaining  witness,  Mary 
Lee  Ott,  who  testified  she  visited  appellant  in  February 
1951.  Complaining  witness  testified  that  as  a  result  of 
this  conversation  she  saw  appellant  in  May  1951  (J.A.  54): 
Complaining  witness  testified  that  appellant  inserted  an 
instrument  in  her  vagina  and  performed  an  abortion  upon 
her  (J.A.  57-8).  Complaining  witness  testified  that  after 
the  operation  had  been  completed  she  went  to  the  Harring¬ 
ton  Hotel  where  she  had  pains  and  passed  the  foetus 
(J.A.  68-9). 

The  Government  called  one  George  Christianson,  who  tes¬ 
tified  that  he  conferred  with  appellant  about  the  price  ap¬ 
pellant  would  charge  the  complaining  witness  (J.A.  135-6). 
Christianson  testified  that  in  May  of  1951  he  accompanied 
complaining  witness  to  appellant’s  home  and  that  he  re¬ 
mained  in  the  Miami  Grill  Restaurant  while  complaining 
witness  was  in  appellant’s  home.  Christianson  testified 
that  after  complaining  witness  left  appellant’s  home  he 
wTent  with  her  to  the  Harrington  Hotel.  Christianson  at 
the  time  of  trial  was  an  inmate  of  the  Washington  Asylum 
and  Jail,  having  been  convicted  for  writing  bad  checks 
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(J.A.  163).  Christianson  admitted  on  cross  examination 
that  after  the  trial  had  commenced  certain  messages  rela¬ 
tive  to  her  testimony  at  the  trial  were  transmitted  to  Mary 
Lee  Ott  by  officials  of  the  District  Jail.  Christianson  ad¬ 
mitted  that  at  the  time  of  trial  he  had  made  application 
for  parole.  Christianson  admitted  that  for  some  time 
prior  to  the  alleged  abortion  of  May  2,  1951  he  had  lived 
with  the  complaining  witness  as  man  and  wife  (J.A.  Off. 
144). 

In  support  of  the  second  count,  Mary  Lee  Ott  testified 
that  she  was  pregnant  in  January  1952.  Complaining 
witness  said  that  this  time  one  Jones,  a  pharmacist’s  mate 
in  the  Navy,  was  responsible  for  her  pregnancy.  Com¬ 
plaining  witness  testified  that  she  went  to  appellant’s 
home  on  January  18,  1952,  and  that  he  performed  an  abor¬ 
tion  upon  her.  Complaining  witness  testified  that  after 
the  abortion  had  been  completed  she  went  to  the  Raleigh 
Hotel  (J.A.  77).  Complaining  witness  testified  that  she 
suffered  pains  at  the  Raleigh  Hotel,  called  the  Pharma¬ 
cist’s  mate,  William  E  Jones,  who  came  to  see  her  at 
the  Raleigh  Hotel.  Complaining  witness  testified  that 
the  witness  Jones  took  her  to  the  Mt.  Alto  Hospital. 

The  complaining  witness  denied  that  she  received  psy¬ 
chiatric  treatment  in  1950  at  the  Bethesda  Naval  Hospital 
(J.A.  121).  Complaining  witness  admitted  that  she  had 
taken  hot  baths  and  castor  oil  in  an  attempt  to  cause  an 
abortion  herself. 

The  Government  called  one  Dr.  Kilpatrick,  from  the 
Mt.  Alto  Hospital,  who  testified  the  complaining  witness 
suffered  from  an  induced  abortion  (J.A.  154).  Appellant 
subpoenaed  the  medical  records  of  Mt.  Alto  Hospital  and 
the  Bethesda  Naval  Hospital  but  they  were  excluded  by 
the  trial  court  (J.A.  117)  (J.A.  34). 

During  the  course  of  the  trial  the  prosecuting  attorney 
made  many  references  to  the  opening  statement  of  ap¬ 
pellant’s  counsel  (J.A.  225).  The  case  was  submitted  to 
the  jury  and  after  the  jury  commenced  deliberations  they 
returned  to  the  court  room  and  requested  the  Court  to 
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read  the  opening  statement  of  appellant’s  counsel  (J.A. 
318).  The  trial  court,  over  objection,  read  certain  por¬ 
tions  of  counsel’s  opening  statement  (J.A.  319).  Jury 
resumed  deliberations,  appellant  was  convicted  on  the  first 
count  and  acquitted  on  the  second  count.  Motion  for  a 
new  trial  was  filed  and  denied.  Notice  of  appeal  was  timely 
filed.  This  being  a  final  order  of  United  States  District 
Court  for  the  District  of  Columbia,  this  court  has  juris¬ 
diction  to  review  same. 

STATEMENT  OF  POINTS 

1.  The  lower  court  committed  reversible  error  whep  it 
failed  to  accord  appellant  a  full  hearing  pursuant  to  Rule 
41(c)  of  the  Federal  Rules  of  Criminal  Procedure  and  the 
rule  announced  in  Marsh  vs.  U.  S.,  29  F.  (2d)  172. 

2.  The  Trial  Court  committed  reversible  error  when  it 
refused  to  dismiss  the  indictment. 

3.  The  Trial  Judge  committed  an  abuse  of  discretion  in 
not  requiring  the  Government  to  elect  under  which  count 
in  the  indictment  they  intended  to  proceed. 

4.  The  Trial  Judge,  by  his  degrading  and  belittling  re¬ 
marks  directed  toward  appellant,  appellant’s  counsel  and 
appellant’s  defense,  precluded  a  fair  and  impartial  trial, 
and  violated  the  rule  of  this  court  in  Whitaker  v.  McLean , 
73  App.  D.  C.  259;  118  F.(2d)  596,  such  that  appellant’s 
conviction  lacks  fundamental  fairness  and  due  process  of 
law  within  the  purview  of  Lisenba  v.  California,  314  U.  S. 
219. 

5.  The  Trial  Judge,  throughout  the  trial,  arbitrarily  re¬ 
stricted  relevant  cross-examination  and  violated  the  rule 
laid  down  by  this  Court  in  Lindsey  v.  U.  S.,  77  App.  D.  C.  1; 
133  F.(2d)  368,  and  the  Supreme  Court  ruling  in  Alford  v. 
U.  S.,  282  U.  S.  687;  51  S.  Ct.  218. 

6.  The  Trial  Judge  committed  reversible  error  within 
the  purview  of  this  Court’s  recent  ruling  in  Butler  v.  U.  S., 
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188  Fed.  2nd  24,  and  the  Trial  Judge  compounded  this 
error  when  he  refused  to  let  appellant  make  proffers  on 
direct  examination  and  cross  examination,  when  he  ex¬ 
cluded  certain  lines  of  inquiry. 

7.  An  examination  of  the  entire  record  clearly  shows 
that  the  prosecuting  attorney  by  improper  questioning 
throughout  the  course  of  the  trial  put  in  evidence  the  fact 
that  appellant  had  been  indicted  on  prior  occasions,  and 
by  his  inflammatory  argument  to  the  jury  violated  the  rule 
of  the  Supreme  Court  announced  in  Berger  v.  U.  S .,  295 
U.  S.  78. 

8.  The  Trial  Judge  violated  the  rule  announced  in  Alford 
v.  U.  S.,  supra,  and  U.  S.  v.  Hiss,  88  Fed.  Sup.  559,  when 
he  refused  to  allow  appellant’s  counsel  to  cross-examine 
the  complaining  witness  as  to  her  mental  stability  and  psy¬ 
chiatric  treatment  from  records  of  the  Bethesda  Naval 
Hospital. 

9.  The  Trial  Judge  committed  reversible  error  in  refus¬ 
ing  to  allow  appellant’s  counsel  to  inspect  the  medical  rec¬ 
ords  of  Mt.  Alto  Hospital  and  to  cross-examine  Dr.  Kil¬ 
patrick  from  the  entries  contained  in  these  records. 

10.  The  Trial  Judge  deprived  appellant  of  a  fair  trial 
when  the  record  throughout  shows  that  the  trial  judge 
assumed  the  functions  of  advocacy  and  violated  the  recent 
ruling  in  Brandt  v.  U.  S.,  196  F.  (2d)  653. 

11.  The  Trial  Judge  committed  reversible  error  within 
the  purview  of  Webb  v.  U.  S.,  191  F.  (2d)  512,  when  he 
allowed  the  prosecuting  attorney,  over  objection,  to  inter¬ 
rogate  appellant  concerning  his  counsel's  opening  state¬ 
ment,  and  then  permitted  over  objection,  the  opening  state¬ 
ment  of  appellant’s  counsel  to  be  read  to  the  jury  after  de¬ 
liberations  had  commenced. 

12.  The  Trial  Judge  committed  reversible  error  within 
the  purview  of  Shields  v.  U.  S.,  47  S.  Ct.  47S,  when  he  com¬ 
municated  with  the  jury  without  notice  to  appellant  or  his 
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counsel,  and  sent  five  exhibits  (Government  Exhibits  7a 
through  7f)  into  the  jury  room,  which  exhibits  had  pre¬ 
viously  been  suppressed  by  order  of  Judge  Keech;  and 
the  Court  further  abused  its  discretion  in  not  informing 
appellant’s  counsel  during  the  course  of  the  trial  that  he 
had  received  a  telegram  advising  him  of  certain  facts  rele¬ 
vant  to  the  case  on  trial. 


13.  The  Trial  Judge  committed  reversible  error  within 
the  purview  of  Bolenbacli  v.  U.  S.,  326  U.  S.  607,  when!  he 
failed  to  adequately  instruct  the  jury  on  all  issues  involved. 

SUMMARY  OF  ARGUMENT 


1.  The  Trial  Judge  committed  reversible  error  in  not 
according  a  full  hearing,  pursuant  to  Rule  41(c),  Federal 
Rules  of  Criminal  Procedure. 


2.  The  Trial  Judge  committed  reversible  error  when  he 
failed  to  dismiss  both  counts  of  the  indictment  when  they 
failed  to  allege  an  offense,  within  the  purview  of  Title  22, 
Sec.  201,  D.  C.  Code. 


3.  The  Trial  Judge  committed  an  abuse  of  discretion 
when  he  did  not  require  the  Government  to  elicit  under 
which  count  of  the  indictment  they  intended  to  proceed. 

4.  The  Trial  Judge  deprived  appellant  of  fundamental 
fairness  by  his  conduct  throughout  the  course  of  the  trial, 
and  within  the  ruling  of  this  Court  in  Whitaker  v.  McLean , 
supra,  he  should  have  disqualified  himself  on  his  own 
motion. 

5.  The  record  in  the  instant  case  clearly  shows  that  the 
Trial  Judge  arbitrarily  excluded  relevant  cross-examina¬ 
tion,  in  violation  of  this  Court’s  ruling  in  Lindsey  v.  Ui  S., 
supra,  thus  depriving  appellant  of  a  fair  and  impartial 
trial. 

6.  The  record  in  the  instant  case  shows  that  the  Trial 
Judge,  on  numerous  instances,  violated  the  ruling  of  this 
Court  in  Butler  v.  U.  S.,  supra,  when  he  refused  to  allow 
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appellant’s  counsel  to  note  pertinent  objections  to  the  ges¬ 
tures  and  demeanor  of  the  Trial  Judge. 

7.  The  record  in  the  instant  case  shows  that  from  the 
commencement  of  the  trial  the  prosecuting  attorney  put  in 
evidence,  by  indirection,  the  fact  that  appellant  had  been 
indicted  on  prior  occasions,  and  by  his  other  remarks, 
questions  and  argument  in  the  presence  of  the  jury,  vio¬ 
lated  the  rule  announced  by  the  Supreme  Court  in  Bercjer 
v.  U.  S.,  supra,  thus  depriving  appellant  of  a  fair  and 
impartial  trial. 

S.  The  Trial  Judge  violated  the  rule  announced  by  the 
Supreme  Court  in  Alford  v.  U.  S.,  supra,  and  the  recent 
ruling  in  U.  S.  v.  Hiss ,  supra,  when  he  refused  to  allow 
appellant’s  counsel  to  cross-examine  the  complaining  wit¬ 
ness  as  to  her  mental  stability  and  psychiatric  treatment 
from  records  of  the  Bethesda  Naval  Hospital. 

9.  The  Trial  Judge  committed  reversible  error  when  he 
refused  to  allow  appellant’s  counsel  to  inspect  the  medical 
records  of  Mt.  Alto  Hospital  and  to  cross  examine  Dr. 
Kilpatrick  from  the  entries  contained  in  these  records. 

10.  The  record  in  the  instant  case  clearly  shows  that  the 
Trial  Judge  departed  from  his  functions  as  a  judge  and 
usurped  the  role  of  a  prosecutor,  in  violation  of  the  ruling 
in  Brandt  v.  U.  S.,  supra. 

11.  The  record  in  the  instant  case  shows  that  the  Trial 
Judge  committed  reversible  error  when  he  allowed  the 
prosecutor,  over  objection  of  appellant,  to  interrogate  ap¬ 
pellant  concerning  the  opening  statement  of  his  counsel, 
and  then  allowed,  over  objection,  the  opening  statement  to 
be  reread  to  the  jury  after  it  had  commenced  deliberations. 

12.  The  trial  judge  deprived  appellant  of  a  fair  trial 
when,  without  notice  to  appellant  or  his  counsel,  he  sent 
five  exhibits  into  the  jury  room,  which  exhibits  had  been 
previously  suppressed  by  order  of  Judge  Keech;  and  fur¬ 
ther  abused  his  discretion  when  he  failed  to  disclose  the 
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contents  of  a  telegram  which  he  received  during  the  course 
of  the  trial  and  which  related  to  appellant’s  case. 

13.  The  Trial  Judge  committed  reversible  error  within 
the  purview  of  Bolenhach  v.  U.  S supra,  when  he  failed 
to  adequately  instruct  the  jury  on  all  legal  principles 
applicable  to  appellant’s  case. 

ARGUMENT 

L  The  Lower  Court  Committed  Reversible  Error  When  it  Failed 
to  Accord  Appellant  a  Full  Hearing  Pursuant  to  Rule  41(c)  of 
the  Federal  Rules  of  Criminal  Procedure,  and  the  Rule  An¬ 
nounced  in  Marsh  vs.  U.S.  29  F(2d)  172. 

Appellant  filed  a  timely  motion  pursuant  to  Rule  41(c), 
Federal  Rules  of  Criminal  Procedure,  and  requested  the 
trial  court  to  suppress  a  quantity  of  material  which  was 
seized  from  appellant’s  home  (J.A.  14).  Appellant  was 
arrested  on  February  26, 1952  (J.A.  326).  The  officer  seized 
a  quantity  of  medical  instruments  and  records  from  appel¬ 
lant’s  office,  which  was  in  the  basement  of  his  home 
(J.A.  323,  324,  329). 

Appellant  filed  a  motion  to  suppress  alleging  that  the 
search  warrant  was  issued  without  probable  cause  (J.A. 
14,323).  Appellant  also  charged  that  since  the  officers  pos¬ 
sessed  only  a  search  warrant  the  articles  seized  went  be¬ 
yond  the  purview  of  the  search  warrant,  in  violation  of 
the  Supreme  Court’s  ruling  in  Weeks  v.  U.  S.,  34  S.  Ct.  341; 
232  IT.  S.  383  The  record  is  clear  that  appellant  objected 
at  all  times  to  the  search  being  conducted  by  the  police 
officers  (J.A.  327).  Appellant  was  shown  a  search  warrant 
and  attached  to  it  was  an  affidavit  of  one  Officer  Waters 
(J.A.  3).  Appellant’s  counsel  asserted  in  the  motion  to 
suppress  that,  the  affidavit  did  not  state  probable  cause, 
that  it  consisted  solely  of  hearsay  statements,  and  de¬ 
manded  to  see  all  affidavits  which  were  executed  in  support 
of  the  search  warrant  (J.A.  325,  326).  Appellant  testified 
that  when  he  asked  the  police  officers  for  their  warrant  they 
stated  they  would  show  it  to  him  in  good  time  (J.A.  327). 
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In  addition  to  all  the  records,  medical  instruments  and 
patient  cards  seized  by  the  officers,  they  carried  with  them 
a  kitchen  mixer  belonging  to  appellant  (J.A.  328). 

Appellant  was  shown  a  list  of  patient  cards  and  testified 
they  did  not  relate  to  the  complaining  witness  (J.A.  329). 

“Q.  I  see,  we  have  also  one  file  drawer  containing 
patient  record  cards.  Do  any  of  those  relate  to  Mary 
Lee  Ott? 

A.  No,  they  don’t.” 

The  record  then  reflects  that  appellant  testified  in  detail 
as  to  the  utility  of  all  the  instruments  seized  by  the  police 
officers  (J.A.  320-324).  Appellant’s  counsel  renewed  his  de¬ 
mands  for  the  search  warrant  and  affidavit  in  support  of 
the  search  warrant  (J.A.  334-335).  This  is  reflected  in  the 
following  colloquy  at  page  (J.A.  334-335)  of  the  record: 

“Mr.  Offutt:  May  I  ask  this?  Could  we  get  the 
warrant?  These  papers  must  be  available  around  the 
Court,  the  original  warrant  and  the  affidavit.  We 
haven’t  got  it.  I  don’t  see  the  affidavit  of  Mr.  Mc¬ 
Laughlin  referring  to  the  sound  of  Mary  Ott.  I  have 
no  such  affidavit,  and  the  copy  in  here  is  signed  by 
Emmett  R.  Waters.  I  don’t  know  where  the  affidavit 
is.  He  said  they  went  to  the  Commissioner’s  on  the 
application  for  a  search  warrant,  and  I  have  the  one 
signed  by  Waters,  and  I  have  none — there  is  none — 
as  I  understand  it,  bv  anv  Mary  Ott. 

The  Court:  Well,  we  can  check  that  later,  Mr. 
Offutt,  let  us  go  forward.  We  can  get  it  if  we  need  it.” 

Thus  it  is  seen  on  the  record  that  appellant’s  counsel 
explicitly  made  the  request  of  the  Trial  Judge  to  locate 
the  affidavit  of  the  complaining  witness  and  made  it  abun¬ 
dantly  clear  to  the  Court  that  the  only  affidavit  on  file  was 
the  hearsay  affidavit  of  Emmett  R.  Waters.  Since  the 
affidavit  of  Mary  Lee  Ott  was  vitally  related  to  the  issue 
of  probable  cause  and  the  issuance  of  the  search  warrant, 
appellant’s  counsel  again  renewed  his  demand  for  the  affi¬ 
davit  of  Mary  Lee  Ott  and  the  right  to  examine  all  parties 
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connected  with  it,  if  in  fact  it  was  in  existence.  This  is  re¬ 
flected  at  J. A.  325 :  | 

“Mr.  Spriggs:  *  *  *  the  facts  to  sustain  this  are  set 
forth  in  the  affidavit  attached  hereto  and  made  a  part 
hereof.  I  submit,  again,  the  only  affidavit  attached 
here  is  a  statement  of  the  police  officer  Emmett  R. 
Waters  and  he  bases  his  conclusion  on  hearsay  testi¬ 
mony.” 

The  District  Attorney,  realizing  the  fatality  of  his  po¬ 
sition  if  the  search  warrant  had  to  be  predicated  on  the 
affidavit  of  Waters,  stated  to  the  Court  that  there  was  an 
affidavit  of  Mary  Lee  Ott  which  had  been  filed  with  the 
Commissioner.  This  is  reflected  at  J.A.  325: 

“Mr.  McLaughlin  :  It  is  my  understanding,  Your 
Honor,  that  there  is  an  affidavit  filed  at  the  Commis¬ 
sioner’s  by  Mary  Ott  in  her  application  for  the  search 
warrant. 

The  Court:  Has  anybody  checked  that?  Haves  you 
checked  that? 

Mr.  Offutt:  Yes,  and  the  Clerk  tells  me  that  it  is 
not  here. 

*  *  # 

M r.  Offutt:  Could  someone  call  there?  The  Com¬ 
missioner  is  supposed  to  send  that  and  it  may  be  in 
the  Clerk’s  Office  and  not  included  in  the  file.  Could  we 

expedite  it  by  having  someone  call? 

'  *  *  # 

! 

Mr.  Offutt:  Could  someone  call  there,  the  Comms- 
sioner  is  supposed  to  send  that  and  it  may  be  in  the 
Clerk’s  Office  and  not  included  in  the  file.” 

The  Court,  apparently  realizing  the  seriousness  of  ap¬ 
pellant’s  proposition,  directed  the  Clerk  to  phone  and' see 
if  it  could  be  located.  This  is  reflected  at  J.A.  325: 

“The  Court:  See  if  you  can  get  Mr.  Menendez  on 
the  phone  and  see  if  he  will  come  here.” 

The  District  Attorney  again  reiterated  his  position  to 
the  Court  that  there  was  an  affidavit  of  Mary  Lee  Ott  in 
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existence  and  that  he  believed  it  to  be  in  the  general  vi¬ 
cinity  of  the  Commissioner’s  oflice.  This  is  reflected  at 


J.A.  336 : 


“Mr.  McLaughlin:  I  have  an  idea  what  it  is,  Your 
Honor.  I  have  checked  with  the  police  officer  present 
at  the  time  the  warrant  was  issued  and — he  verified  the 
fact  there  was  an  affidavit  by  the  girl,  Miss  Ott,  which 
was  made  to  the  Commissioner  and  made  a  part  of  it 
and  it  should  be  here.” 

The  Court  indicated  that  it  would  await  the  arrival  of 
the  affidavit  and  asked  Mr.  McLaughlin  if  he  had  anything 
he  wished  to  present.  At  this  stage  in  the  proceedings 
the  search  warrant  and  the  affidavit  of  Waters  were  marked 
defendant’s  Exhibit  Xo.  1,  and  Defendant’s  Exhibit  No.  la 
(J.A.  3,  11).  Appellant  testified  that  all  he  ever  saw  or 
received  was  Defendant’s  Exhibit  1  and  la.  This  is  re¬ 
flected  at  J.A.  336-337 : 

“Q.  Now  these  two  items  which  I  show  you,  which 
are  Defendant’s  1  and  la,  are  those  the  papers  given 
to  you  by  the  officers  that  were  with  you  at  your 
house  on  February  26,  1952,  when  you  were  arrested? 

A.  Yes,  sir,  they  arc. 

Q.  Was  there  any  other  paper  than  those  two  given 
to  vou? 

A.  Xo.” 

The  Court  at  this  point  again  directed  that  the  affidavit 
of  Mary  Lee  Ott  be  made  available  if  in  fact  it  was  filed. 

“The  Court:  Someone  ought  to  look  somewhere  to 
see  if  it  was  filed.  Let  me  suggest  this:  that  you  look  to 
see  whether  it  is  in  the  file,  and  if  it  is  not,  get  the 
Commissioner’s  office  and  see  if  he  has  that,  tell  him 
we  would  like  to  have  it.” 

The  Court  then  stated  that  it  would  hold  a  motion  to 
suppress  in  abeyance  until  the  whereabouts  of  the  affidavit 
was  ascertained  (J.A.  338).  At  this  point  Mr.  Offutt  re¬ 
quested  the  Court  for  information  as  to  when  he  would  be 
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notified  as  to  the  time  when  additional  hearings  would 
be  had  on  the  motion  to  suppress  (J.A.  339).  Appellant’s 
counsel,  in  response  to  inquiries  of  the  Court,  stated  he 
wanted  also  to  study  the  affidavit  of  Mary  Lee  Ott,  if  in 
fact  it  existed,  and  to  be  heard  on  all  issues  relevant  to 
this  affidavit.  The  Court  refused  to  allow  further  hearings 
and  later  in  the  day  the  trial  court  located  the  affidavit, 
marked  it  lb,  phoned  appellant’s  counsel,  and  notified  him 
that  he  was  filing  it  as  part  of  the  record  and  that  from 
this  affidavit  he  found  probable  cause  and  was  denying  the 
motion  to  suppress  in  part  (J.A.  339). 

Appellant  suggests  to  this  Court  that  the  act  of  Judge 
Keeeh  in  filing  the  affidavit  after  the  hearing  had  concluded, 
without  giving  appellant  a  further  opportunity  to  cross- 
examine  the  author  of  the  affidavit  and  the  party  who  notar¬ 
ized  it,  deprived  him  of  a  full  hearing  allowed  him  under 
Rule  41(c),  Federal  Rules  of  Criminal  Procedure.  At  the 
close  of  the  hearing  before  Judge  Keech  the  only  evidence 
before  him  to  justify  the  search  of  appellant’s  home  was  the 
affidavit  of  Officer  Waters  (J.A.  3),  which  is  patently 
based  on  hearsay  evidence  and  thus  would  not  justify  the 
issuance  of  a  search  warrant.  The  trial  judge  included  as 
part  of  the  record  a  statement  that  after  the  hearing  had 
concluded,  the  affidavit  of  Mary  Lee  Ott  was  discovered, 
from  which  he  found  probable  cause,  and  hence  was  deny¬ 
ing  the  motion  to  suppress  in  part.  (J.A.  17).  Ap¬ 
pellant  promptly  filed  a  motion  for  reconsideration  of  the 
judge’s  action  in  denying  the  motion  to  suppress  in  part. 
(J.A.  If),  16).  In  this  motion  appellant’s  counsel  set 
forth  that  in  the  hearing  before  the  court,  the  affidavit  of 
Mary  Lee  Ott  could  not  be  located.  Appellant  set  forth  in 
his  motion  to  reconsider  that  he  had  reason  to  believe  there 
was  not  probable  cause  for  the  issuance  of  the  search  war¬ 
rant  and  that  if  he  were  allowed  to  fully  explored  the  mat¬ 
ter  with  the  affidavit  before  him,  he  believed  he  could  de¬ 
velop  testimony  to  show  that  the  affidavit  was  in  fact 
executed  after  the  search  warrant  was  issued.  This  motion 


for  reconsideration  was  filed  on  May  27,  1952.  Although 
Mr.  McLaughlin,  the  prosecuting  attorney,  was  engaged  in 
trial  on  May  27,  1952,  this  case  was  sent  to  Judge  Holtzoff 
for  trial  (J.A.  35).  At  this  point  appellant’s  counsel  in¬ 
formed  the  trial  judge  that  a  motion  to  reconsider  the 
order  of  Judge  Keech  had  been  filed  and  that  appellant’s 
counsel  was  going  to  contend  to  Judge  Keech  that  his  order 
denying  the  motion  to  suppress  in  part  was  erroneous  be¬ 
cause  appellant  had  not  been  accorded  a  full  hearing  in 
regard  to  the  execution  of  the  affidavit  of  the  complaining 
witness  and  the  existence  of  probable  cause.  This  is  re¬ 
flected  at  J.A.  35 : 

“Mr.  Offutt:  Yes.  Did  your  Honor  notice  there  was 
a  motion  to  request  an  order  which  Judge  Keech  had 
ruled  upon,  on  Friday,  based  upon  evidence  that  was 
discovered  after  that  ruling?  That  will  not  be  con¬ 
sidered  by  Your  Honor? 

The  Court  :  No,  that  is  not  for  me ;  that  is  for  Judge 
Keech.  But  I  am  not  going  to  continue  the  trial  to 
permit  consideration  of  that  motion. 

Mr.  Offutt:  That  was  a  motion  to  suppress. 

The  Court  :  I  understand,  but  Judge  Keech  denied  it. 

Mr.  Offutt:  But  if  Your  Honor  will  see,  the  motion 
was  denied  upon  something  which  I  saw  outside  the 
judicial  proceeding,  and  which  we  did  not  see  until 
after  he  had  denied  it. 

The  Court:  I  am  not  going  to  rule  on  that.” 

The  trial  judge  acknowledged  that  a  motion  to  recon¬ 
sider  Judge  Keech ’s  order  was  in  the  file,  but  stated  he 
would  not  continue  the  case  so  that  this  motion  could  be 
disposed  of  (J.A.  35).  (J.A.  Off.  44). 

Recently,  the  Court  of  Appeals  in  the  First  Circuit  has 
indicated  that  the  practice  of  appellate  courts  in  refusing 
to  disturb  the  discretion  of  trial  judges  in  matters  of  con¬ 
tinuances  should  be  subject  to  closer  scrutiny.  See  Delaney 
v.  U.  S.,  199  F.(2d)  207.  While  we  feel  the  Trial  Judge  did 
commit  an  abuse  of  discretion  in  refusing  to  continue  this 
case  in  view  of  the  fact  the  motion  to  suppress  had  not  been 
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disposed  of,  and  in  view  of  the  fact  that  the  prosecuting 
attorney  was  engaged  in  another  trial,  there  can  be  no 
doubt  that  he  abused  his  discretion  in  refusing  to  hear  the 
motion  to  reconsider  the  motion  to  suppress  at  the  time  of 
trial.  Specifically,  appellant’s  counsel  objected  to  the 
testimony  of  Officer  Sullivan,  when  the  Government  sought 
to  introduce  the  fruits  of  the  search,  namely,  Government’s 
Exhibits  4  and  5.  When  appellant’s  counsel  attempted  to 
exclude  this  testimony  predicated  on  the  illegal  search,  the 
trial  judge  stated  that  he  would  not  allow  such  inquiry  at 
that  time  and  that  all  these  matters  had  been  decided  by 
Judge  Keeeh  (J.A.  Off.  44-45,  155,  156). 

“The  Court:  That  is  all  irrelevant,  because  all  this 
must  have  been  gone  into  on  the  motion  to  suppress.” 

At  this  point  we  wish  to  suggest  to  the  Court  that  this 
was  another  illustration  of  the  trial  judge’s  animosity  to¬ 
ward  appellant  and  his  counsel — another  instance  in  which 
the  trial  judge  failed  to  protect  the  rights  of  appellant.  If, 
in  fact,  the  motion  to  suppress  was  well  founded,  and  if, 
in  fact,  there  was  no  probable  cause  for  the  issuance  of  the 
search,  while  the  trial  judge  may  or  may  not  have  been 
justified  in  refusing  to  continue  the  trial,  he  should  have, 
at  this  juncture,  excluded  the  jury  and  decided  whether  this 
“lost”  affidavit  of  Mary  Lee  Ott  was  in  fact  executed  prior 
to  the  issuance  of  the  search  warrant.  It  certainly  cannot 
be  seriously  urged  that  appellant  had  waived  this  right, 
because  he  had  filed  a  motion  to  reconsider  the  order  of 
Judge  Keech  and  had  explained  to  the  trial  judge  that 
Judge  Keeeh ’s  ruling  was  made  in  the  absence  of  appellant 
and  his  counsel  and  did  not  give  them  access  to  the  affidavit 
of  Mary  Lee  Ott. 

We  call  the  Court’s  attention  to  the  language  of  Judge 
Learned  Hand  in  Marsh  v.  U.  S.,  supra,  where  Judge  Hand 
indicates  the  necessity  of  a  full  and  thorough  hearing  of 
police  officers  when  a  motion  to  suppress  is  filed.  The  Court 
stated : 


! 


16 


‘‘For  the  future  we  take  this  occasion  to  press  upon 
the  District  judges  that  they  search  the  testimony  in 
such  cases  with  care,  remembering  that  the  protection 
of  defendants  must  in  most  cases  finally  rest  with 
them.7’ 

In  Cheng  Wai  v.  U.  S-,  125  F.(2d)  917,  the  Court  stated: 

It  is  true  that  when  the  arresting  officer’s  story  seems 
doubtful,  testimony  should  be  taken  and  carefully 
searched.” 

It  must  be  remembered  that  in  this  trial  not  only  was 
Government  Exhibit  4  and  5  introduced  in  evidence,  but  the 
Government  succeeded  in  introducing  in  evidence  Exhibits 
6a  through  6f,  and  7a  through  7f.  Exhibits  7a  through  7f 
also  represented  material  taken  at  the  time  of  the  search. 
When  these  procedures  are  scrutinized  it  is  readily  appar¬ 
ent  that  appellant’s  counsel  was  never  afforded  the  oppor¬ 
tunity  of  testing  whether  in  fact  probable  cause  existed  for 
the  issuance  of  the  search  warrant.  There  is  no  doubt  that 
at  the  conclusion  of  the  hearing  before  Judge  Keech  there 
was  no  probable  cause,  for  all  he  had  before  him  was  the 
affidavit  of  Officer  Waters. 

We  call  the  Court’s  attention  to  the  ruling  of  the  court 
in  Worthington  v.  U.  S.,  166  F. (2d)  557,  which  sums  up 
the  authorities  on  the  question  of  probable  cause.  See  U.  S. 
v.  Nichols ,  89  Fed.  Sup.  953;  U.  S.  v.  Novero ,  58  Fed.  Sup. 
275;  Wineherg  v.  U.  S.,  126  F.  (2d)  1004;  Simmons  v. 
U.  S.,  IS  F.  (2d)  85.  In  the  Worthington  case  the  court 
quoted  from  Gran  v.  U.  S.,  287  U.  S.  124,  as  follows: 

“A  search  warrant  may  issue  only  upon  evidence 
which  would  be  competent  at  the  trial  of  the  offense 
before  a  jury  ( Giles  v.  U.  S.,  2S4  Fed.  208;  Wagner  v. 
U.  S.,  8  F.  (2d)  581)  and  would  lead  a  man  of  prudence 
and  caution  to  believe  that  the  offense  had  been  com¬ 
mitted.  Citing  Steele  v.  U.  S.,  267  U.  S.  498”. 

We  call  the  Court’s  attention  to  the  order  of  Judge  Keech, 
found  at  J.A.  17).  Judge  Keech,  even  with  the  hearsay 
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affidavit  of  Officer  Waters,  returned  a  quantity  of  material 
which  was  ransacked  from  appellant’s  home. 

The  simple  proposition  before  this  Court  in  the  argument 
above  is:  “Does  this  record  affirmatively  show  that  appel¬ 
lant  was  denied  the  right  to  see  and  examine  the  affidavit 
of  the  complaining  witness,  and  was  he  deprived  of  the 
right  to  ascertain  whether  probable  cause  existed  for  the 
issuance  of  the  search  warrant?”  The  affidavit  was  not 
made  available  to  him  at  1  lie  hearing  before  Judge  Iveech. 
He  made  the  situation  known  to  the  trial  judge  at  the  com¬ 
mencement  of  trial  and  informed  the  trial  judge  that  a 
motion  to  reconsider  the  ruling  of  Judge  Iveech  had  been 
filed.  We  suggest  that  the  act  of  Judge  Iveech  in  calling 
appellant’s  counsel  on  the  telephone  at  5:45  P.  M.  on  May 
23,  1952,  informing  him  that  the  affidavit  of  Mary  Eee 
Ott  had  been  discovered  and  hence  probable  cause  for 
the  issuance  of  the  search  warrant  existed  did  not  consti¬ 
tute  a  judicial  act.  A  judicial  act  or  ruling  implies  notice 
and  opportunity  to  be  heard.  If  District  judges  can  decide 
motions  to  suppress  by  ex  parte  examination  of  the  file, 
without  giving  accused’s  counsel  an  opportunity  to  deter¬ 
mine  whether  in  fact  the  affidavit  is  a  fraud,  then  there  is 
little  vitality  left  to  Kulc  41  of  the  Federal  "Rules  of  Crimi¬ 
nal  Procedure. 

In  light  of  the  argument  above,  the  admission  in  evi¬ 
dence  of  Governmnet  Exhibits  4  and  5,  and  7a  through  7f, 
constituted  prejudicial  error.  The  failure  to  accord  ap¬ 
pellant  a  full  hearing  pursuant  to  the  rule,  constituted 
prejudicial  error.  Appellant  deems  it  wise  to  say  that  the 
prejudice  which  resulted  from  the  admission  of  Govern¬ 
ment  Exhibits  4,  5  and  7a  through  7f  is  very  patent  on 
the  record.  Government  Exhibit  4  consisted  of  a  card 
showing  treatment  of  Mary  Lee  Ott.  It  bore  the  date  j  of 
January  9,  1952.  Government  Exhibits  4  and  5  consisted 
of  certain  records  belonging  to  appellant.  Government  Ex¬ 
hibit  5  did  not  reflect  any  treatment  of  the  complaining 
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witness  in  May,  1951.  The  Government  therefore  utilized 
Government  Exhibit  5  and  showed,  in  the  presence  of  the 
jury,  that  no  treatments  on  May  1  and  May  4,  as  testified 
to  by  appellant,  were  reflected  in  Government  Exhibit  5. 

Under  the  Supreme  Court’s  ruling  in  Nardonc  v.  U.S.,  302 
U.  S.  68,  it  is  held  that  the  fruits  of  an  illegal  search  may 
not  be  used  in  evidence  against  an  accused. 

We  suggest  to  this  Court  that  prejudicial  error  was  com¬ 
mitted  in  not  allowing  appellant  the  opportunity  to  test 
whether  probable  cause  existed,  to  find  out  where  the 
affidavit  of  Mary  Lee  Ott  was  hidden,  and  that  the  admis¬ 
sion  in  evidence  of  the  fruits  of  the  search  constituted 
reversible  error. 

II.  The  Trial  Court  Committed  Reversible  Error  When  It  Refused 

To  Dismiss  the  Indictment. 

Appellant  was  charged  on  a  two  count  indictment  with 
performing  abortions  on  Mary  Lee  Ott  (J.A.  Off.  2).  The 
appellant  is  a  regular  licensed  physician  in  the  District 
of  Columbia  (J.A.  224).  Appellant  filed  a  motion  to  dismiss 
the  indictment,  alleging  that  it  was  fatally  defective  in 
that  it  did  not  contain  necessary  language  to  the  effect 
that  the  abortion  was  not  necessary  to  preserve  the  life 
or  health  of  the  complaining  witness.  Appellant  calls  the 
Court’s  attention  to  the  language  of  Title  22,  Section  201  of 
the  D.  C.  Code,  which  reads  as  follows: 

“Whoever  with  intent  to  procure  the  miscarriage 
of  any  woman,  prescribes  or  administers  to  her  any 
medicine,  drug  or  substance  whatever,  or  with  like 
intent  uses  any  instrument  or  means  unless  when  nec¬ 
essary  to  preserve  her  life  or  health  and  under  the 
direction  of  a  competent  licensed  practitioner  of  med¬ 
icine  shall  be  imprisoned  *  * 

Appellant  is  aware  that  this  Court’s  ruling  in  Williams 
v.  U.  S.,  78  App.  D.  C.  147  made  it  clear  that  the  Govern¬ 
ment  was  under  no  duty  to  introduce  evidence  to  prove 
the  negative,  namely  that  an  alleged  abortion  was  not 


necessary  to  preserve  the  health  or  life  involved,  "this 
reasoning  is  reflected  in  the  language  of  Judge  Arnold 
in  the  Williams  case  when  he  stated: 

“To  compel  the  prosecution  to  introduce  evidence 
in  this  case  that  the  operation  was  unnecessary  for 
health  is  to  raise  an  artificial  issue:  The  real  issue 
of  fact  raised  by  the  defense  is  whether  he  performed 
the  abortion.” 

Appellant  does  not  dispute  the  proposition  announced 
in  the  Williams  case,  that  the  burden  of  proving  the  nega¬ 
tive  in  the  statute  rests  with  the  accused,  but  he  does  dispute 
the  interpretation  that  the  Government  and  Trial  Court 
have  placed  upon  the  Williams  case,  that  it  is  not  necessary 
for  the  Government  to  allege  the  negative  in  the  indict¬ 
ment.  Appellant  asserts  that  in  order  for  the  government 
to  charge  an  offense  within  the  purview  of  Title  22,  Sec¬ 
tion  201  of  the  D.  C.  Code,  there  must  be  language  which 
in  substance  states  that  the  alleged  abortion  was  not  com¬ 
mitted  to  preserve  the  health  or  life  of  the  individual  in¬ 
volved.  Indeed,  inspection  of  the  indictment  in  the  Wil¬ 
liams  case  shows  that  the  Government  did  allege  the  neg¬ 
ative,  namely  that  the  abortion  was  not  committed  to  pre¬ 
serve  the  health  or  life  of  the  individual  involved. 

The  ruling  of  this  court  in  Crichton  v.  U.  S.,  (>7  App.  300 
does  not  answer  the  proposition  which  appellant  asserts 
here.  As  examination  of  the  Chriehton  case  and  of  file 
Williams  case  shows,  the  proposition  here  advanced  has 
never  been  decided  by  this  court.  The  closest  the  Court 
has  come  to  deciding  this  case  is  the  Williams  case,  supra, 
which  did  not  involve  what  the  Government  must  proce- 
durally  allege  in  the  indictment,  but  concerned  itself  with 
what  the  Government  must  prove  at  the  trial  on  the  merits. 
It  is  appellant's  view  that  since  the  indictment  in  the  Wil¬ 
liams  case  did  contain  the  negative,  the  construction  placed 
upon  this  case  by  the  Government  is  erroneous  and  that 
the  indictment  in  the  present  case  does  not  charge  the 
appellant,  who  is  a  licensed  physician,  with  an  offense; 
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Appellant,  like  other  physicians  engaged  in  obstetrics, 
is  called  upon  from  time  to  time  to  perform  operations 
upon  the  womb  and  deal  with  spontaneous  abortions  as 
they  occur.  Can  the  Government  charge  appellant  or  any 
other  licensed  physician  of  a  crime  within  the  purview  of 
Title  22,  Sec.  201,  when  they  merely  allege  that  an  abortion 
was  performed? 

Appellant  respectfully  states  that  this  Court  never  so 
intended  by  its  ruling  in  the  Williams  case;  that  the  Wil¬ 
liams  case  did  contain  the  negative  language  in  the  indict¬ 
ment  which  this  indictment  so  conspicuously  lacks,  and 
hence  the  Trial  Judge  committee  prejudicial  error  when  he 
failed  to  dismiss  both  counts  of  the  indictment. 

HL  The  Trial  Judge  Committed  an  Abuse  of  Discretion  in  Not 
Requiring  the  Government  to  Elect  Under  Which  Count  in  the 
Indictment  They  Intended  to  Proceed. 

Appellant’s  counsel  filed  a  motion  requesting  the  Court 
to  require  the  Government  to  elect  which  count  of  the 
indictment  they  intended  to  proceed  under  (J.A.  Off.  35). 
Appellant  was  charged  with  performing  an  abortion  on 
May  2,  1951  and  January  18,  1952  (J.A.  Off.  2).  Appel¬ 
lant’s  counsel  was  aware  prior  to  trial  of  the  deep  ani¬ 
mosity  existing  between  the  District  Attorney  and  the  ap¬ 
pellant  because  of  appellant’s  prior  acquittals,  and  sought 
to  demonstrate  by  the  motion  filed  above  that  the  act  of 
joining  two  abortions  in  one  indictment,  charges  which  in¬ 
volved  sexual  matters,  was  an  effort  by  the  prosecuting 
attorney  to  secure  a  compromise  verdict  and  to  impress 
upon  the  jury  that  appellant  was  in  the  general  abortion 
business. 

The  Trial  Judge  ordered  the  jury  impaneled  and  selected 
before  appellant’s  motion  was  argued.  After  the  jury  was 
selected  appellant’s  counsel  requested  the  Court  to  exclude 
the  jury  so  that  he  might  argue  the  legal  propositions  and 
factual  propositions  which  require  the  Government  to  elect 
which  count  of  the  indictment  they  intended  to  proceed 
under.  The  Court  refused  to  allow  appellant’s  counsel  to 
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argue  from  the  counsel  table  and  refused  to  exclude  the 
jury  (J.A.  35-7).  When  appellant’s  counsel  sought  to  argue 
at  the  bench  the  reasons  for  requiring  the  Court  to  order 
the  Government  to  elect,  the  Trial  Judge  interrupted 
counsel  and  stated: 

“The  rules  permit  the  joining  in  a  single  indictment 
of  two  or  more  offenses,  if  the  offenses  charged  are  of 
the  same  or  similar  character.  The  two  counts  in  this 
indictment  relate  to  two  offenses  of  the  same  or  similar 
character.  This  being  so,  I  see  no  reason  for  requiring 
the  Government  to  elect. 

I  could  conceive  of  a  situation  where  the  Govern¬ 
ment  might  be  required  to  elect  if  two  or  more  counts 
set  forth  the  same  offense  in  a  different  way,  but  this 
indictment  charges  two  distinct  offenses,  which  may 
properly  be  joined  under  the  rules.  I  will  deny  the 
motion.” 

When  appellant’s  counsel  sought  to  present  his  argument 
to  the  trial  court,  the  Court  stated  that  it  had  ruled  and 
would  hear  no  further  argument.  This  is  reflected  in  the 
record  (J.A.  36). 

“Mr.  Offutt:  I  call  Your  Honor’s  attention  to  fhe 
authorities.  The  authorities  in  the  Supreme  Court 
case.  .  . 

The  Court:  I  do  not  hear  argument  after  I  have 
ruled.  Is  there  anything  else?  You  said  you  had  five 
motions;  I  have  disposed  of - ” 

Initially  appellant  concedes  that  a  motion  to  require  the 
Government  to  elect  between  counts  is  addressed  to  the 
discretion  of  the  Trial  Judge.  Randall  v.  U.  S.,  148  Fed. 
2nd,  234;  Corben  v.  U.  S.,  264  Fed.  659.  What  we  urge 
upon  this  Court  is  that  in  the  Trial  Judge’s  haste  to  have 
appellant  tried,  he  did  not  allow  appellant’s  counsel  to 
set  forth  pertinent  facts  which  should  have  prompted  the 
trial  court  to  have  entered  an  order  requiring  the  Govern¬ 
ment  to  elect  under  which  count  of  the  indictment  they 
intended  to  proceed.  It  is  true  that  Rule  SC  of  the  Rules 
of  Federal  Criminal  Procedure  allows  the  joining  of  two 
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or  more  similar  offenses  in  one  indictment.  What  we  re¬ 
spectfully  suggest  to  this  Court  is  that  the  Trial  Judge’s 
refusal  to  allow  us  to  demonstrate  that  the  charging  of 
two  abortions  in  one  indictment  was  made  for  the  sole 
purpose  of  impressing  the  jury  that  appellant  was  in  the 
general  abortion  business  constituted  an  abuse  of  the  trial 
court’s  discretion.  As  this  Court  has  stated  on  the  ques¬ 
tion  of  consolidation  in  Kidwell  v.  U.  S.,  38  App.  566: 

“  *  *  *  but  it  should  not  be  permitted  where  the 
crimes  charged  are  of  such  a  nature  that  the  jury 
might  regard  one  as  corroborative  of  the  other  when 
in  fact,  no  corroboration  exists.” 

Appellant  will  now  demonstrate  that  the  prosecuting 
attorney,  throughout  the  course  of  the  trial,  did  exactly 
what  this  motion  to  elect  sought  to  prevent.  After  the 
motion  was  denied  the  prosecuting  attorney  cross-examined 
appellant  on  the  subject  of  whether  he  was  in  the  general 
abortion  business.  This  is  reflected  at  J.A.  263: 

“By  Mr.  McLaughlin: 

Didnt’  you  tell  her  at  the  home  on  January  9,  1952 
that  you  knew  a  woman  who  ran  a  rooming  house  who 
was  in  the  same  business  with  you  performing  abor¬ 
tions  and  she  could  go  there? 

No,  I  did  not.” 

At  J.A.  254  the  following  occurs : 

“By  Mr.  McLaughlin: 

Let  me  ask  you:  During  the  month  of  May,  1951 
wasn’t  your  practice  about  90%  women? 

I  don’t  know.” 

At  J.A.  261: 

Doctor,  during  the  month  of  May,  1951,  wasn’t  your 
entire  practice  of  medicine  in  performing  abortions? 

No  indeed. 

Mr.  Offutt:  I  object  to  that;  that  is  an  outrageous 
question.  I  submit  to  Your  Honor.” 
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Appellant  calls  the  Court’s  attention  to  the  fact  that 
the  only  similarity  and  reason  justifying  the  joinder  of 
these  two  offenses  was  that  there  was  the  same  complaining 
witness  in  both  charges,  and  that  they  both  involved  abor¬ 
tions.  Other  than  the  presence  of  the  identical  complaining 
witness  in  both  charges,  the  offenses  of  May  2,  1951  and 
January  18,  1952,  were  entirely  distinct.  The  Government 
called  different  witnesses  in  support  of  each  count.  Ap¬ 
pellant  suggests  to  this  Court  that  a  study  of  the  record 
reveals  that  the  factual  situation  in  both  eases  should 
have  prompted  the  Court  to  have  granted  a  severance,  and 
that  the  rule  announced  by  this  Court  in  Kiel-well  v.  U.  S. 
has  been  violated.  Appellant  suggests  to  this  Court  that 
its  recent  language  in  Kelly  v.  U.  S.,  194  F.  2d  loO,  has  ap¬ 
plication  to  the  proposition  here  advanced.  The  mb  re 
charge  of  committing  an  abortion  is  in  itself  prejudicial; 
the  consolidation  of  offenses  involving  sexual  and  mojral 
matters  is  inherently  prejudicial,  whereas  it  would  not!  be 
true  in  offenses  free  from  such  influences.  We  call  the 
Court’s  attention  to  the  language  of  Blackburn,  J.,  Castro 
v.  Queen,  6  App.  Cases  229,  where  he  stated  frequently  the 
mere  fact  of  accusing  him  of  several  things  was  supposed 
to  tend  to  influence  the  probability  of  finding  him  guilty;  as 
it  admitted  to  giving  evidence  of  bad  character  against 
him.  We  call  the  Court’s  attention  to  the  exhaustive  dis¬ 
cussion  of  consolidation  and  the  prejudice  which  flows  from 
it  in  U.  S.  v.  Silverman,  106  Fed.  2nd  750,  wherein  the  Court 
quotes  numerous  authorities  discussing  the  prejudice  which 
flows  from  the  consolidation  of  two  or  more  offenses;  in 
one  indictment. 

Appellant  calls  the  Court’s  attention  to  the  language 
of  the  Supreme  Court  in  McElroy  v.  U.  S.,  164  U.  S.  76, 
wherein  the  Court  stated:  I 

“In  cases  of  felony,  the  multiplication  of  distinct 
charges  has  been  considered  so  objectionable  as  tchd- 
ing  to  confound  the  accused  in  his  defense  and  to 
prejudice  him  as  to  his  challenger  in  the  matter  of 
being  held  out  as  an  habitual  criminal,  in  the  distrac- 
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tion  of  the  attention  of  the  jury,  or  otherwise,  that  it 
is  the  settled  rule  in  England  and  many  of  our  states 
to  confine  the  indictment  to  one  distinct  offense,  or  re¬ 
strict  the  evidence  to  one  transaction.” 

Assuming  arguendo  that  the  trial  court  did  not  abuse 
its  discretion  when  it  refused  to  require  the  Government 
to  elect  at  the  beginning  of  the  trial,  the  Court  did  abuse 
its  discretion  when,  after  the  trial  commenced,  it  became 
apparent  that  the  prosecuting  attorney,  by  his  questions, 
had  put  before  the  jury  a  number  of  abortions  rather  than 
the  two  charged  in  the  indictment,  and  the  Court  at  this 
point  should  have  required  the  Government  to  restrict  its 
evidence  to  either  the  abortion  on  May  2,  1951,  or  the 
abortion  on  January  IS,  1952.  If  it  be  discovered  at  any 
time  during  a  trial  that  the  substantive  rights  of  the  ac¬ 
cused  may  be  prejudiced  by  the  submission  to  the  same 
jury  of  more  than  one  distinct  felony  among  two  or  more 
of  the  same  class,  the  Court  can  compel  an  election  by  the 
prosecutor.  Pointer  v.  U.  S.,  14  S.  Ct.  410,  151  U.  S.  396, 
Chadwick  v.  U.  S.,  141  Fed.  225. 

In  discussing  the  prejudice  which  inured  to  appellant  by 
consolidation  of  these  two  charges,  it  must  be  remembered 
that  the  prosecuting  attorney  examined  the  complaining 
witness  in  detail  about  the  various  instruments  that  were 
inserted  in  her  vagina  in  May  1951.  The  prosecuting  at¬ 
torney  examined  the  complaining  witness  in  detail  about 
the  affairs  of  January  18,  1952,  and  there  was  medical 
testimony  only  introduced  by  the  Government  reflecting 
upon  the  physical  make-up  of  the  complaining  witness. 
The  jury  was  exposed  to  the  inflammatory  testimony  of  the 
complaining  witness,  Mary  Lee  Ott,  and  George  Christian¬ 
son,  when  they  described  in  detail  the  passage  of  the  foetus 
on  May  2,  1951.  The  jury  was  exposed  further  to  the  testi¬ 
mony  of  the  complaining  witness  that  on  May  7,  1951,  fur¬ 
ther  products  of  conception  were  removed.  The  prosecut¬ 
ing  attorney  then  put  before  the  jury  all  the  testimony 
relative  to  the  operation  on  the  18th  of  January  and  the 
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pain  and  discomfort  which  followed  at  the  Mount  Alto 
Hospital.  As  anticipated  in  the  motion  to  elect,  the  prose¬ 
cuting  attorney  was  not  particular  with  confining  his  proof 
to  the  dates  of  May  2  and  January  18,  hut  he  propounded 
in  the  presence  of  the  jury  questions  which  implicated  the 
appellant  in  other  abortions  not  named  in  the  indictment. 
We  call  the  Court’s  attention  to  the  inflammatory  argu¬ 
ment  of  the  prosecuting  attorney  at  the  close  of  trial. 
(J.A.  293)  | 

We  respectfully  suggest  to  this  Court  that  the  trial  court 
abused  its  discretion  in  refusing  to  require  the  Govern¬ 
ment  to  elect  under  which  count  they  intended  to  proceed, 
and  the  failure  of  the  Trial  Judge  to  do  so  constituted  pre¬ 
judicial  error.  In  light  of  the  argument  above,  we  ask  that 
the  judgment  of  the  court  below  be  reversed,  and  the  appel¬ 
lant  awarded  a  new  trial.  j 

IV.  The  tried  judge,  by  his  degrading  and  belittling  remarks  di¬ 
rected  toward  appellant,  appellant's  counsel  and  appellcmt's 
defense,  precluded  a  fair  and  impartial  trial,  cmd  violated 
the  rule  of  this  Court  in  Whitaker  v.  McLean,  73  App.  D.  C. 
259;  118  F.(2d)  596,  such  that  appellcmt's  conviction  lacks 
fundamental  fairness  cmd  due  process  of  law  within  the  pur¬ 
view  of  Lisenba  v.  California,  314  U.  S.  219. 

Appellant  suggests  to  this  Court  that  this  case  is  a 
classic  example  of  an  accused  who  was  denied  the  essence 
of  a  fair  and  impartial  trial  by  a  trial  court  who  believed 
appellant  to  be  guilty  before  the  trial  commenced,  and 
whose  arbitrary  rulings  and  conduct  throughout  the  trial 
reflect  the  Trial  Judge’s  predisposition  as  to  appellant’s 
guilt.  This  Court  has  stated,  and  we  believe  it  beyond 
dispute,  that  one  of  the  essential  ingredients  of  a  criminal 
trial,  pretending  to  satisfy  the  minimum  requirements  of 
due  process  of  law,  is  to  have  the  accused  before  a  trial 
court  with  an  open  and  impartial  mind,  devoid  of  any  pre¬ 
disposition  or  preconceived  notions  as  to  the  guilt  or  inno¬ 
cence  of  the  accused.  See  Yazoo  v.  Kirk,  102  Miss.  41  58 
So.  710,  and  Whitaker  v.  McLean,  supra.  | 
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This  record  clearly  shows  that  the  trial  court,  prior  to 
the  commencement  of  the  trial,  believed  that  appellant 
was  guilty  of  the  crime  charged  This  record  will  also  show 
that  the  trial  court  bore  a  hostility  to  appellant’s  counsel 
prior  to  the  commencement  of  the  trial.  The  record  will 
further  show  that  throughout  the  course  of  this  lengthy 
trial  the  Trial  Judge  saw  to  it  that  appellant’s  defense 
was  thoroughly  vitiated,  when  he  continually  belittled, 
scoffed,  derided  and  minimized  the  efforts  of  appellant’s 
counsel  and  the  defense  he  was  interposing.  In  another 
point  to  be  discussed  in  this  brief  we  will  set  forth  how 
the  Trial  Judge  departed  from  the  role  of  a  trial  judge 
and  in  fact  assumed  the  role  of  a  prosecutor,  but  this  aspect 
is  not  considered  in  this  point. 

We  are  suggesting  in  this  question  of  law  that  the  de¬ 
risive,  hostile  and  inflammatory  remarks  of  the  Trial  Judge 
toward  appellant’s  counsel,  toward  appellant,  and  toward 
his  defense,  deprived  appellant  of  a  fair  trial,  and  that  in 
fact  the  Trial  Judge  lost  jurisdiction  of  the  cause,  within 
the  meaning  of  Johnson  v.  Zerbst,  304  U.  S.  45S,  and  could 
not  proceed  to  judgment. 

Appellant  suggests  that  the  most  graphic  manner  in  de¬ 
picting  the  Trial  Judge’s  predisposition  of  appellant’s 
guilt  prior  to  trial  is  the  astounding  and  monstrous  state¬ 
ment  of  the  Trial  Judge  to  the  jury  after  the  verdict  was 
returned.  This  is  found  at  J.A.  Off.  260: 

“I  have  no  doubt  that  in  convicting  this  defendant, 
on  one  count  at  least,  you  have  done  the  right  and  just 
thing.  This  is  the  fourth  time  this  defendant  has  been 
tried  on  abortion  charges  before  this  Court.  In  some 
way  or  other  he  teas  able  to  secure  acquittal  in  the 
other  three  cases.  At  last  justice  has  caught  up  with 
him.” 

This  revealing  statement  of  the  Trial  Judge  is  an  open 
admisson  by  the  trial  court  that  he  did  not  believe  that 
appellant  was  innocent  in  his  prior  trials  and  that  indeed 


he  was  glad  that  “at  last  justice  has  caught  up  with  him.” 
This  Court  has  stated  in  Whitaker  v.  McLean,  supra: 

“But  a  right  to  be  tried  by  a  judge  who  is  reasonably 
free  from  bias  is  part  of  the  fundamental  right  to  a 
‘fair  trial,’  and  if  before  a  case  is  over  a  judge’s  bias 
appears  to  have  become  overpowering,  it  disqualifies 
him.” 

It  was  also  stated  by  the  Court  in  Yazoo  v.  Kirk,  supra: 

“Every  litigant  is  entitled  to  nothing  less  than  the 
cold  neutrality  of  an  impartial  judge,  who  must  pos¬ 
sess  the  disinterestedness  of  a  total  stranger  to  the 
interest  of  the  parties  involved  in  the  litigation,  wheth¬ 
er  that  interest  is  revealed  by  an  inspection  of  the 
record  or  developed  by  evidence  aliuende  the  record.” 

It  is  stated  in  48  C.J.S.,  page  1039:  ! 

“The  principle  on  which  rules  of  disqualification  of 
judges  is  based  is  that  no  judge  should  preside  in  a 
case  in  which  he  is  not  wholly  free,  disinterested;  im¬ 
partial  and  independent,  and  in  general  litigants  are 
entitled  to  a  hearing  and  determination  by  an  impartial 
tribunal.” 

Before  appellant  sets  forth  the  particular  remarks  and 
conduct  of  the  Trial  Judge  which  lie  feels  demonstrates 
how  the  judges’  feelings  toward  appellant  and  appellant’s 
counsel  affected  the  iury’s  verdict,  we  initiallv  contend 
that  the  statement  considered  above  plainly  shows  that  the 
Trial  Judge,  lion.  Alexander  Holtzoff,  should  have  dis¬ 
qualified  himself  on  his  own  motion  and  should  not  have 
proceeded  to  try  appellant.  We  deem  it  wise  and  significant 
to  call  this  Court’s  attention  to  the  further  statement  of 
the  Trial  Judge  regarding  appellant’s  counsel  shortly  after 
the  verdict  was  received  ( J.A.  Off.  5257,  25S) : 

i 

“I  also  herebv  call  attention  of  the  Committee  on 
Admissions  and  Grievances  to  this  matter  in  the  urgent 
hope  that  the  Committee  will  take  immediate  and  en- 
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ergetic  steps  to  purge  the  bar  of  the  unworthy  and  un¬ 
ethical  methods  used  by  this  unworthy  member.  The 
fact  that  he  has  not  been  precluded  from  pursuing 
them  has  become  a  reflection  on  the  legal  profession 
and  a  thorn  in  the  administration  of  justice.” 

This  language  clearly  indicates  that  prior  to  this  trial 
the  Trial  Judge  bore  a  hostile  attitude  toward  appellant’s 
trial  counsel.  We  deem  it  significant  for  the  Court  to  keep 
the  above  language  in  mind  as  it  studies  the  various  acts 
and  remarks  of  the  Trial  Judge  as  they  occurred  through¬ 
out  the  course  of  the  trial,  and  we  since relv  believe  that 
the  total  effect  of  the  trial  court’s  remarks,  attitude  and 
conduct  was  to  lose  jurisdiction  of  the  cause  and  hence  he 
could  not  proceed  to  judgment.  See  Johnson  v.  Zerbst, 
supra. 

In  this  case  the  complaining  witness,  Mary  Lee  Ott,  was 
shown  to  be  a  woman  of  abandoned  moral  character.  In 
support  of  the  abortion  charge  of  May  2,  1951,  the  Govern¬ 
ment  relied  almost  exclusively  on  the  testimony  of  the  com¬ 
plaining  witness  and  one  George  Christenson,  her  para¬ 
mour.  At  the  time  of  trial,  George  Christenson  was  in  the 
Washington  Asylum  and  Jail,  serving  time  for  forging 
checks.  Appellant’s  trial  counsel  sought  to  show  that  an 
agreement  had  been  reached  between  the  prosecuting  attor¬ 
ney,  George  Christenson  and  Mary  Lee  Ott,  such  that  if 
Christenson  would  testify  against  appellant  he  would  be 
granted  parole.  Throughout  the  trial  appellant  attempted 
to  develop  that  if  any  abortion  was  performed  on  May  2, 
1951,  it  was  performed  by  the  complaining  witness  herself 
or  by  her  paramour,  George  Christenson.  Appellant’s  trial 
counsel  therefore  attempted  to  examine  Christenson  and 
Mary  Lee  Ott  about  certain  conversations  that  transpired 
between  them  relating  to  her  pregnancy  (J.A.  Off.  54) : 

“By  Mr.  Offutt: 

Q.  Had  George  told  you  that  he  objected  to  it? 

Mr.  McLaughlin  :  That  is  the  same  thing,  Your 
Honor. 
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The  Court:  I  told  you,  Mr.  Offutt,  that  I  shall  ex¬ 
clude  anything  that  George  Christenson  said  to  this 
witness,  because  that  is  not  proper  cross-examination.” 

Appellant’s  counsel  then  asked  the  complaining  witness 
not  for  the  contents  of  the  conversation  between  Christen¬ 
son  and  Mary  Lee  Ott,  but  for  the  date  that  a  conversation 
took  place  ( J.A.  Off.  55) :  * 

“Mr.  Offutt:  You  said  that  George  objected  to  it. 
When  did  he  object  to  it?  Give  us  the  date.” 

The  Trial  Judge  then  leaned  forward  and  in  a  menacing 
and  belligerent  manner  stated  in  the  presence  of  the  jury 
(J.A.  Off.  55) :  ! 

“You  can’t  be  as  stupid  as  all  that.  Do  not  transgress 
my  ruling  again.” 

Trial  counsel  sought  to  preserve  for  the  record  the  bellig¬ 
erent  demeanor  and  gestures  of  the  Trial  Judge  in  the 
presence  of  the  jury,  in  conformity  with  this  Court’s  ruling 
in  Butler  v.  U.  S.,  188  F.(2d)  24.  Accordingly,  counsel 
stated  to  the  court  the  following  (J.A.  Off.  81-82) : 

“Mr.  Offutt:  If  Your  Honor  please,  I  object  to 
Your  Honor  raising  your  hand  and  leaning  forward 
and  looking  at  the  District  Attorney  before  he  makes 
an  objection.  j 

The  Court:  Mr.  Offutt,  will  counsel  please  come  to 
the  bench? 

♦  *  • 

The  Court:  Mr.  Offutt,  if  you  continue  your  inso¬ 
lent  remarks,  I  am  warning  you  now,  I  will  commit 
you  to  jail  for  contempt  of  court.” 

During  the  examination  of  a  hostile  witness,  called  by 
appellant,  the  Trial  Judge  excluded  certain  questions  which 
appellant’s  counsel  sought  to  propound  to  the  witness. 
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When  appellant’s  counsel  sought  to  make  a  proffer,  the 
Trial  Judge  denied  him  this  right  ( J.A.  Off.  213) : 

“Mr.  Offutt:  May  I  make  the  proffer  at  this  time? 

The  Court:  No,  you  may  not.” 

When  appellant’s  counsel  sought  to  make  objection  to  the 
trial  court's  conduct  in  raising  his  hand  toward  appelant’s 
counsel,  the  Trial  Judge  stated  he  would  stick  a  gag  in  his 
mouth  (J.A.  Off.  214,  215) : 

“Mr.  Offutt:  If  the  Court  please,  I  respectfully 
move  Your  Honor  for  a  mistrial  and - 

The  Court:  Motion  denied. 

Mr.  Offutt  (continuing) :  — and  I  want  to  put  the 
proffer  on  the  record  at  this  time - 

The  Court:  Motion  denied. 

#  #  # 

Mr.  Offutt:  I  object  to  Your  Honor  yelling  at  me 
and  raising  your  voice  like  that. 

The  Court:  Just  a  moment.  If  you  say  another 
word  I  will  have  the  Marshal  stick  a  gag  in  vour 
mouth.” 

When  appellant’s  counsel  specifically  objected  to  the 
action  of  the  trial  judge  in  lifting  his  hand  toward  appel¬ 
lant,  the  record  reflects  the  following  (J.A.  Off.  214) : 

“Mr.  Offutt:  I  object  to  your  putting  your  hand 
up  like  that - 

The  Court:  Go  back  to  counsel  table.  Stop,  or  I  will 
have  the  Marshal  pull  you  back  to  your  seat.” 

When  appellant’s  counsel  saw  that  the  appellant  could 
not  possibly  receive  a  fair  trial,  and  was  prevented  from 
arguing  for  a  mistrial  he  filed  several  written  motions  for 
a  mistrial  during  the  course  of  the  trial  (J.A.  2063  207A) .  / 2&) 

When  appellant’s  counsel  took  exception  to  the  trial 
court’s  demonstrable  movements  in  the  trial  chair,  his  nu¬ 
merous  reprimands,  and  stated  that  the  trial  court’s  belli¬ 
cose  manner  was  hindering  him  in  his  defense  and  making 
him  nervous,  the  Trial  Judge,  in  a  harsh  and  derisive 
manner,  in  the  presence  of  the  jury,  told  appellant  he  was 
absurd  (J.A.  Off.  130) : 
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j 

“Mr.  Offutt:  When  you  jump  from  the  seat  up  to 
the  desk,  it  does,  because  most  of  the  time  you  repri¬ 
mand  me  or  stop  me,  and  I  am  very  much  upset  and 
nervous  about  this. 

j 

The  Court:  Don’t  be  absurd,  Mr.  Offutt. 

*  J 

#  ##  *  «  «  #  # 

The  Court:  Unless  the  next  utterance  that  comes 
from  your  lips  is  a  question  addressed  to  this  witness, 
I  will  excuse  the  witness.” 

When  appellant’s  counsel  was  examining  George  Chris¬ 
tenson  he  sought  to  object  to  the  manner  in  which  the  trial 
judge  was  waving  his  finger  at  him.  When  he  did  so  the 
trial  court  threatened  him  with  jail  ( J.A.  Off.  154) : 

“Mr.  Offutt:  Now,  if  Your  Honor  please,  I  object 
to  Your  Honor  signalling  me  down  with  your  hand 
each  time. 

The  Court:  Well,  you  keep  your  seat,  or  I  will  have 
the  Marshal  make  you  resume  your  seat.” 

The  anger  and  bias  of  the  trial  judge  to  appellant  and  liis 
counsel  became  more  manifest  as  the  trial  proceeded.  When 
appellant’s  counsel  respectfully  announced  that  he  would 
have  to  object  to  the  further  waving  of  the  trial  court’s 
hand,  the  record  reflects  the  following  intemperance  of  the 
trial  judge  in  the  presence  of  the  jury  (J.A.  Off.  173) : 

“Mr.  Offutt:  If  Your  Honor  please,  I  am  sorry  to 
have  to  object  to  this,  but  I  object  to  your  raising  your 
voice  and  shaking  your  hand  at  me  in  the  presence  of 
the  jury. 

The  Court:  Yes,  I  am  going  to  shake  my  finger  at 
you  some  more  if  you  do  not  behave  yourself.” 

j 

The  colloquys  above  are  a  few  of  the  many  which  indicate 
the  lack  of  judicial  temperament  of  the  trial  judge.  We  now 
invite  this  Court’s  attention  to  further  portions  of  this 
record  which  show  that  the  trial  judge  usurped  the  function 
of  the  jury  and  in  the  presence  of  the  jury  stated  that  the 


Government  had  introduced  plenty  of  proof  to  support  the 
abortions  charged. 

The  District  Attorney,  with  the  acquiescence  of  the  court, 
cross-examined  appellant  on  matters  which  he  knew  to  be 
improper,  and  the  trial  judge,  during  the  course  of  this 
examination,  stated  that  the  Government  had  introduced 
plenty  of  proof  of  abortions.  This  is  reflected  in  the  record 
at  (J.A.  274-5) : 

“Mr.  McLaughlin:  Did  you  specialize  in  abortions 
during  January  of  1952? 

A.  No. 

Mr.  Ofputt:  I  object — just  a  minute. 

The  Court:  Objection  overruled. 

Mr.  Offutt  :  I  object  to  that.  He  has  asked  that 
question  before  and - 

The  Court:  Objection  overruled. 

Mr.  Offutt  :  It  is  only  done  for  the  purpose  of  prej¬ 
udicing  the  defendant,  and  he  has  no  proof  of  it. 

The  Court:  Objection  overruled. 

Mr.  Offutt:  He  should  not  be  permitted  to  ask  the 
question. 

The  Court:  Oh,  he  introduced  plenty  of  proof. 

Mr.  Offutt:  Well,  I  object  to  that,  if  Your  Honor 
please.  There  is  plenty  of  proof  of  his  innocence,  and 
it  has  to  be  overcome,  and  he  has  to  overcome  it  before 
the  jury  and  not  before  Your  Honor.  I  move  for  a  mis¬ 
trial.’  ’ 

The  court,  then  realizing  the  judicial  slip,  attempted  to 
eradicate  the  prejudicial  nature  of  his  statement  in  the 
presence  of  the  jury.  The  remark  of  the  trial  judge  that 
the  Government  had  introduced  plenty  of  proof,  while  the 
trial  was  still  in  progress,  coincides  with  his  statement  when 
the  jury’s  verdict  was  returned,  and  reenforces  our  conten¬ 
tion  that  he  had  a  predisposition  as  to  appellant’s  guilt. 

During  the  examination  of  the  witness  Jones  the  prosecut¬ 
ing  attorney,  in  open  court,  accused  appellant’s  counsel 
of  trickery,  to  which  the  court  readily  agreed  in  the  presence 
of  the  jury  (J.A.  207) : 
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“Mr.  McLaughlin:  I  appreciate  that,  but  now  he  is 
trying  that  trickery  in  his  question  of  suggesting  ihe 
answer  in  the  question. 

The  Court:  Yes.”  ' 

The  trial  judge  also  accused  appellant’s  counsel  of  being 
unethical  (J.A.Off.  139).  j 

Appellant  calls  this  Court’s  attention  to  the  severe  cas¬ 
tigation  counsel  received  when  he  questioned  the  complain¬ 
ing  witness  as  to  when  she  was  first  arrested  in  connection 
with  this  case  (J.A.  Off.  50-52).  When  appellant’s  counsel 
was  cross-examining  Christenson,  he  asked  him  if  it  were 
not  a  fact  that  a  promise  had  been  made  to  him  that  one  of 
the  indictments  pending  against  him  would  be  dismissed  if 
he  testified  against  appellant  (J.A.  Off.  139).  The  trial  judge 
called  appellant  to  the  bench  and  there  followed  three  pages 
of  colloquy  where  the  court  interrogated  counsel  as  to  the 
basis  for  his  question.)  The  trial  judge  showed  no  such  con¬ 
cern  when  the  prosecuting  attorney  questioned  appellant 
about  other  abortions  when  the  prosecuting  attorney  well 
knew  that  appellant  had  been  acquitted  on  those  charges. 

In  addition  to  calling  appellant’s  counsel  “stupid”, 
“absurd”  and  “unethical”  in  the  presence  of  the  jury,  the 
trial  judge,  on  numerous  occasions,  stated  in  the  presence 
of  the  jury,  that  appellant’s  counsel  was  wasting  time  in  his 
cross-examination.  Counsel  was  attempting  to  show  that 
the  complaining  witness,  Mary  Lee  Ott,  was  in  constant  con¬ 
tact  with  her  paramour,  George  Christenson,  comparing 
notes  during  the  progress  of  the  trial.  The  trial  judge,  in 
the  presence  of  the  jury,  stated  that  counsel  was  wasting 
time  (J.A.  106) : 

“By  Mr.  Offutt  I 

Q.  Didn’t  you  tell  Maj.  Spring,  after  you  had  been 
down  here  in  the  cell  block  to  see  Mr.  Christenson,  that 
you  had  spent  most  of  the  whole  day  in  this  Court¬ 
house,  and  it  was  on  Saturday  ? 

The  Court:  I.  am  going  to  exclude  that  as  im¬ 
material. 

Mr.  Offutt:  All  right. 
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The  Court:  I  think  we  ought  to  make  more  expedi¬ 
tious  progress  with  this  cross-examination. 

Mr.  Offutt:  Well,  Your  Honor,  I  am  having  dif¬ 
ficulty  in - 

•> 

The  Court:  No,  you  are  wasting  too  much  time.  You 
may  proceed.” 

When  appellant’s  trial  counsel  was  examining  the  com¬ 
plaining  witness  concerning  the  statements  made  by  appel¬ 
lant  in  May,  1951,  the  complaining  witness  hesitated  and 
stated  that  she  had  not  testified  to  everything  that  was  said. 
When  appellant’s  counsel  sought  to  probe  the  witness  as  to 
her  recollection,  the  court  stated  lie  was  wasting  time  ( J.A. 
103) : 

“By  Mr.  Offutt: 

Q.  You  mentioned  the  time  which  had  elapsed;  are 
you  having  trouble  remembering  what  happened  at  that 
time,  the  words? 

A.  No,  sir. 

Q.  I  beg  your  pardon — why  did  you  mention  it  was 
so  long? 

Mr.  McLaughlin:  0  object. 

The  Court:  I  am  going  to  exclude  that.  That  is  just 
a  waste  of  time. 

Mr.  McLaughlin:  Surely.” 

Appellant  suggests  to  the  Court  that  the  colloquys  quoted 
above  tended  to  humiliate  and  degrade  appellant’s  counsel, 
and  his  contentions  in  the  presence  of  the  jury.  All  the 
remarks  of  the  trial  judge  in  the  presence  of  the  jury 
violated  the  rule  so  ably  stated  in  State  v.  Moneymaker ,  171 
Pac.Rpt.  253,  wherein  the  trial  court  was  far  less  critical 
than  the  court  in  the  instant  case,  but  the  Supreme  Court  of 
Washington  reversed  for  the  remarks  of  the  trial  judge  and 
stated : 

“Persons  accused  of  crime  have  the  right  to  be  repre¬ 
sented  by  counsel  whose  usefulness  shall  not  be  im¬ 
paired  by  any  unfavorable  remark  or  critical  attitude 
on  the  part  of  the  trial  judge  in  the  presence  of  the 
jurors,  who  are  quick  to  observe  and  apt  to  receive 
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hostile  impressions,  which  deprive  them  of  the  fair  and 
unbiased  mental  attitude  which  every  juror  should  at  all 
times  possess  in  order  to  do  justice  between  the  state 
and  the  defendant  at  the  bar.  When  a  trial  judge  dis¬ 
credits  counsel  for  the  defense  in  a  criminal  case,  he, 
to  a  certain  extent,  discredits  the  defense,  and  thus 
deprives  the  defendant  of  a  constitutional  right.  *  *  * 
The  language  of  the  court  here  complained  of  was  a 
rebuke  to  counsel,  and  would  clearly  tend  to  put  counsel 
in  an  unfavorable  light  before  the  jury,  entitling  the 
accused  to  a  new  trial  before  a  jury  not  subject  to  such 
unfavorable  influent^  or  comment.  Citing  State  v. 
White,  10  Wash.  611;  39  Pac.  160.” 


Appellant  calls  the  Court’s  attention  to  the  language  of 
State  v.  Phillips,  59  Wash.  252 ;  109  Pac.  1047,  wherein  the 
court  stated: 


“The  aid  of  counsel  is  guaranteed  by  the  Constitu¬ 
tion  to  every  person  accused  of  crime,  and  this  is  uni¬ 
formly  recognized  as  one  of  the  surest  safeguards 
against  injustice  and  oppression.  Any  conduct  or 
statement  on  the  part  of  the  court  which  tends  to  impair 
the  influence  or  destroy  the  usefulness  of  counsel  is 
palpable  and  manifest  error.” 

We  call  the  Court’s  attention  to  the  case  of  In  Re  Park- 
side  Housing  Project  v.  Connor  etc.,  287  N.W.  571,  where  the 
trial  court  accused  counsel  of  unethical  practices  in  the  pres¬ 
ence  of  the  jury.  The  Supreme  Court  of  Michigan,  in  re¬ 
versing,  stated :  j 

“It  is  error  for  the  court  to  comment,  unfavorably, 
in  the  presence  of  the  jury,  on  the  conduct  of  the  tidal 
by  counsel  for  one  of  the  parties,  especially  in  vievf  of 
the  fact  that  counsel,  in  such  a  situation,  is  without 
opportunity  to  resent  such  criticism  without  risk  to 
himself  and  injury  to  his  client’s  cause  with  the  jury. 
Citing  Christmas  v-  Union  R.R.  Co.,  210  App.  Div.  104; 
205  N.Y.  Sup.  594;  63  C.J.  93.  It  is  improper  and  prej- 
udical  for  a  judge  to  rebuke  counsel  and  accuse  him \  in 
the  presence  of  the  jury,  of  unprofessional  conduct ,  for 
asking  a  witness  a  question  which  is  proper  and  which 
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counsel  has  the  right  to  ash.  Citing  Cook  v.  Glassheim, 
202  N.Y.  Sup.  599.” 

The  hostility  which  the  trial  court  continually  exhibited 
toward  appellant  and  appellant’s  counsel  from  the  com¬ 
mencement  of  the  trial  is  especially  evident  when  one  views 
the  solicitous  and  beneficent  manner  in  which  the  trial  judge 
treated  the  prosecuting  attorney.  This  partiality  of  the  trial 
judge  is  reflected  in  numerous  remarks  made  to  the  prosecut¬ 
ing  attorney,  thanking  him  for  statements  addressed  to  the 
court’s  vanity,  and  derogatory  of  appellant  and  his  counsel. 
All  these  statements  were  made  in  the  presence  of  the  jury. 
One  such  example  is  reflected  at  (J.A.Off.  127-128) : 

Mr.  McLaughlin  :  May  I  say  for  the  record,  in  view 
of  the  motion  made  by  my  friend  about  Your  Honor 
being  prejudiced  and  loud  talking,  may  I  put  this  on  the 
record,  that  Mr.  Offutt’s  attitude  toward  the  Court  dur¬ 
ing  this  proceeding  is  highly  contemptuous,  and  yelling 
at  the  witnesses  sitting  in  the  front  row,  and  I  say  his 
actions  amount  to  contempt  of  court. 

The  Court:  Thank  you,  Mr.  McLaughlin.” 

When  appellant’s  trial  counsel  objected  to  the  prosecuting 
attorney’s  constant  interruption  of  his  examination,  the 
trial  judge  stated  in  the  presence  of  the  jury  ( J.A.  164) : 

“Mr.  McLaughlin  has  been  conducting  himself  in  a 
very  lawyer-like  way  throughout.” 

When  appellant’s  counsel  again  objected  to  Mr.  Mc¬ 
Laughlin’s  interruptions,  the  trial  judge  stated  (J.A.  164) : 

“I  don’t  think  you  are  a  person  to  object  to  inter¬ 
ruptions.  You  may  proceed.” 

At  J.A.Off.  213,  214,  we  find  the  following  remark  of  the 
trial  judge,  directed  to  appellant’s  counsel: 

“Now,  vou  take  care  of  vour  own  conduct  and  Mr. 
McLaughlin  will  take  care  of  his.  I  think  if  vour  con- 
duct  were  as  good  as  Mr.  McLaughlin’s  I  would  give 
you  a  medal.” 
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In  the  cross-examination  of  the  two  Government  wit¬ 
nesses,  Mary  Lee  Ott  and  George  Christenson,  appellant 
attempted  to  develop  the  defense  that  the  prosecution  was 
not  in  good  faith  and  that  arrangements  had  been  made: to 
secure  the  parole  of  Christenson  if  testimony  could  be 
elicited  against  appellant.  Accordingly,  (at  J.A.  104-5),  ap¬ 
pellant  asked  the  following  question  of  the  complaining  wit¬ 
ness  :  ! 

“Q.  You  never  had  any  treatment  in  naval  hospital 
for  a  kidney  disorder,  is  that  your  testimony?” 

After  an  objection  was  sustained,  the  court  inquired,  of 
counsel  what  his  reason  was  for  asking  the  question 
(J.A.  104): 

“The  Court:  "What  is  the  other  reason? 

Mr.  Offijtt:  The  other  reason  is,  it  is  not  brought 
in  good  faith,  this  prosecution.” 

The  Court  then  stated  in  the  presence  of  the  jury,  the  fol¬ 
lowing  (J.A.  105)  : 

“The  CqpRT:  You  may  not  inquire  into  what  you 
call  the  good  faith  of  the  prosecution.  The  only  ques¬ 
tion  that  is  to  be  tried  now  is  whether  the  defendant 
committed  the  offense  for  which  the  grand  jury  indicted 
him. 

*  ******* 

The  Court:  You  know  perfectly  well  that  statement 
should  not  have  been  made.  Proceed.” 

It  is  appellant’s  view  that  the  statement  of  appellant’s 
counsel  was  a  proper  one  and  that  it  is  always  proper  to 
probe  on  cross  examination  the  good  faith  of  the  prosecu¬ 
tion.  While  good  faith  of  the  prosecution  may  not  be  a 
defense  to  the  crime  charged,  it  is  a  factor  which  the  jury 
can  consider  in  determining  the  credibility  of  the  witness. 
This  statement  of  the  trial  judge  contained  the  obvious  in¬ 
nuendo  that  appellant’s  trial  counsel  was  knowingly  pro- 
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pounding  questions  which  he  had  no  right  to  propound,  thus 
discrediting  him  further  in  the  eyes  of  the  jury. 

At  (J.A.  Ill)  it  will  be  seen  the  trial  judge  refused  to 
allow  appellant’s  counsel,  on  cross-examination,  to  ask  lead¬ 
ing  questions  beginning  with  the  words  “haven’t  you”. 

The  trial  judge  made  another  prejudicial  remark,  pre¬ 
judging  the  guilt  of  the  appellant  (J.A.  Off.  64). 
Appellant ’s  trial  counsel,  in  examining  the  complaining  wit¬ 
ness,  interrogated  her  as  to  whether  she  had  ever  accused 
appellant  face  to  face  with  performing  an  abortion.  The 
court  interrupted  and  stated  that  victims  of  an  offense  do 
not  have  to  confront  the  person  who  committed  the  offense : 

“By  Mr.  Offutt: 

Q.  Have  you  ever,  Mrs.  Ott,  confronted  Dr.  Peckham, 
since  January  18th  and  accused  him,  to  his  face,  of 
performing  this  abortion? 

The  Court  :  I  am  going  to  exclude  that  because - 

•  •#••••# 

The  Court  (Continuing) :  — victims  of  an  offense 
do  not  have  to  confront  the  person  who  committed  the 
offense.” 

Thus  not  only  did  the  trial  judge  state  that  the  Govern¬ 
ment  had  presented  plenty  of  proof  as  to  the  abortions, 
but  we  have  the  trial  judge,  in  the  presence  of  the  jury, 
inferentially  stating  that  the  complaining  witness,  Mary  Lee 
Ott,  the  victim  of  the  offense,  did  not  have  to  confront  ap¬ 
pellant,  the  perpetrator  of  the  offense. 

Appellant’s  counsel  was  examining  an  employee  of  the 
Harrington  Hotel  regarding  certain  records.  He  was  at¬ 
tempting  to  show  that  the  witness  was  not  familiar  with  the 
manner  of  keeping  books  at  the  Harrington  Hotel  because 
of  the  new  management.  The  court,  as  it  did  persistently 
throughout  the  trial,  interrupted  appellant’s  trial  counsel 
and  stated  that  he  would  not  allow  him  to  place  words  in  the 
witness’  mouth  (J.A.  12S) : 

“By  Mr.  Offutt: 

•  *##**•# 
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Q.  So  you,  from  your  own  knowledge,  don’t  know 

what  the  actual  method  of  keeping - 

The  Court  :  I  will  not  permit  you  to  place  words  in 
the  witness’  mouth.  You  may  ask  him  questions. 

Mr.  Offutt  :  I  am  asking  leading  questions  on  cross- 
examination,  Your  Honor.  I  object,  Your  Honor.  If 
Your  Honor  please,  I  am  objecting  to  them. 

The  Court:  Objection  overruled.  , 

May  I  see  the  records  ? 


Appellant’s  counsel,  during  the  course  of  examining  a  wit¬ 
ness  from  the  Telephone  Company,  noticed  that  a  police 
officer,  one  Lt.  Ernst,  was  in  the  courtroom.  Appellant’s 
counsel  intended  to  call  Lt.  Ernst,  for  he  had  learned  that 


the  complaining  witness,  in  conjunction  with  Lt.  Ernst,  had 
phoned  appellant’s  counsel  from  the  Sex  Squad  office  during 
the  course  of  the  trial.  Appellant’s  counsel  therefore  re¬ 
quested  the  trial  judge  to  exclude  Lt.  Ernst  from  the  court¬ 
room  in  accordance  with  the  rule  on  witnesses  which  is  in¬ 
variably  practiced  in  the  District  Court.  When  the  coiirt 
inquired  of  appellant’s  counsel  whether  he  was  to  be  a  wit¬ 
ness,  appellant’s  counsel  stated  he  would  be.  Whereupbn 
the  following  colloquy  occurred  ( J.A.  Off.  104) : 


“The  Court:  But  Lieutenant  Ernst  is  not  a  witness. 
Mr.  Offutt:  I  say  he  is  now. 

The  Court:  It  is  too  late  now. 

Mr.  Offutt:  I  stated  it  earlier  to  you. 

******** 

Mr.  Offutt:  I  will  issue  a  subpoena  for  him  right 
now,  if  Your  Honor  will  give  me  a  moment  I  will  do  it. 

The  Court:  No,  I  shall  not  let  you  use  the  process 
of  this  Court  in  this  manner.  I 

Mr.  Offutt:  I  object  to  that  statement  by  Your 
Honor.” 


The  trial  judge  was  not  content  in  merely  stating  in  the 
presence  of  the  jury  that  appellant’s  counsel  was  “stupid”, 
“absurd”,  “losing  his  mind”  and  “wasting  time”,  but  even 
accused  him  of  violating  the  Federal  Communications  Act 
(J.A.  122-3).  The  trial  judge,  as  he  did  throughout  the 
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course  of  the  trial,  interjected  himself  when  he  saw  appel¬ 
lant’s  counsel  reading  from  a  piece  of  paper: 

“The  Court :  What  is  that  document  vou  are  reading 
from? 

Mr.  Offutt:  These  are  notes  made  on  this  conversa¬ 
tion. 

The  Court:  You  mean  you  have  someone  listening? 

Mr.  Offutt:  That’s  right. 

The  Court:  On  an  adjacent  phone  and  taking  down 
the  conversation? 

Mr.  Offutt:  That’s  right;  that’s  right,  Your  Honor. 

Mr.  McLaughlin:  And  then  re-typed  them? 

Mr.  Offutt:  That’s  right,  and  we  have  the  original 
notes. 

The  Court:  Very  well.  Of  course,  that  was  a  viola¬ 
tion  of  the  Communications  Act.” 

The  trial  judge’s  attitude  was  so  inflammatory  that  ap¬ 
parently  not  only  appellant’s  counsel  was  denominated  as 
“stupid”,  but  the  Supreme  Court  of  the  United  States  came 
in  for  some  criticism  in  regard  to  a  recent  opinion  by  that 
Court  in  the  case  of  Bowman  Dairy  Co.  v.  U.S.,  71  S.Ct.Rpt. 
675,  at  page  119  of  the  Joint  Appendix,  we  find  the  fol¬ 
lowing  : 

“The  Court:  Yes,  you  may.  I  want  to  say  this,  that 
the  Bowman  case  is  a  very  ambiguous  case.  If  vou 
read  the  opening  paragraphs  of  the  opinion,  it  means 
one  thing  and  if  you  read  the  closing  paragraphs  it 
means  the  opposite,  so  I  am  going  to  take  those  parts 
that  I  like,  because  it  is  the  only  way  I  can  handle  that 
case.  It  is  astounding  that  the  Supreme  Court  of  the 
United  States  should  write  an  opinion  of  that  kind. 
The  same  Judge  says  two  contrary  things  in  the  same 
opinion.  However,  they  cite  my  opinion  in  the  Milk 
Producers  case  as  an  authority,  so  I  am  going  to  follow 
my  own  opinion.” 

Appellant’s  counsel  was  cross-examining  the  Government 
witness,  Dr.  Kilpatrick,  who  testified  that  in  his  opinion 
the  complaining  witness  suffered  from  an  induced  abortion 
in  January,  1952.  The  Doctor  stated  that  in  forming  this 
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opinion  he  had  read  the  entire  medical  file  of  the  complain¬ 
ing  witness.  On  cross-examination  appellant’s  trial  counsel 
asked  a  perfectly  proper  question  as  to  whether  the  Doctor 
had  considered  as  part  of  his  opinion  the  fact  that  she  had 
tried  to  induce  doctors  at  the  Navy  Medical  Center  to  per¬ 
form  an  abortion  on  her  in  1950.  Again  the  court,  in  the 
presence  of  the  jury,  interjected  itself  and  stated  that  was 
an  outrageous  question  (J.A.Off.  137): 

“Mr.  Offutt:  That  she  had  tried  to  induce  the  doc¬ 
tors  in  the  Naval  Medical  Center,  in  1950,  to  perform  an 
abortion  on  her? 

Mr.  McLaughlin:  1950? 

The  Court  :  1950, 1  think  that  is  an  outrageous  ques¬ 
tion  to  ask.” 

The  prosecuting  attorney  again  appealed  to  the  vanity  of 
the  court  and  stated  that  in  his  opinion  appellant’s  counsel 
was  in  contempt  of  court  ( J.A.  Off.  137-13S) : 

“Mr.  McLaughlin:  He  is  in  contempt  of  co:urt, 

Your  Honor. 

The  Court  :  It  has  nothing  to  do  with  the  issue  of  this 
case. 

I  think  a  witness — I  am  not  referring  to  this  witness 
— but  I  think  a  witness  is  entitled  to  some  protection 
and  I  don’t  think  such  questions  should  be  asked  about. 

Mr.  McLaughlin  :  And  I  think  my  friend  is  in  con¬ 
tempt  of  court,  Your  Honor,  because  the  question  asked 
this  witness  is  pertaining  to  this  abortion  in  January, 
whether  or  not  he  told  Mr.  Offutt  that  this  girl  per¬ 
formed  or  attempted  to  perform  this  abortion  by  insert¬ 
ing  the  glass  tube. 

My  friend  knew  what  we  were  talking  about  apd  I 
say  in  reference  to  this  incident  that  his  imagination  is 
running  away  from  him ;  he  is  in  contempt  of  court  in 
asking  the  question. 

The  Court:  I  think  the  question  is  highly  improper, 
and  your  point  is  well  taken,  Mr.  McLaughlin.” 

George  Christenson,  who  was  an  accomplice  of  the  com¬ 
plaining  witness,  was  cross-examined  by  appellant’s  coupsel 
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as  to  his  activities  concerning  the  alleged  abortion  of  May 
2, 1951.  While  he  was  being  examined,  the  court  again  inter¬ 
jected  itself  and,  in  the  presence  of  the  jury,  accused  appel¬ 
lant’s  counsel  of  trying  to  trap  the  witness  into  admitting 
he  committed  a  crime  ( J.A.  169) : 

“By  Mr.  Offutt: 

•  •#••••# 

Q.  The  purpose  in  going  down  there  was  to  help  get 
rid  of  the  baby,  wasn’t  it? 

The  Court:  I  will  not  permit  that  question  in  that 
form.  The  witness  practically  said  no  to  that  question. 

Mr.  Offutt:  I  object,  your  Honor.  He  did  not 
practically  say  no,  as  I  understood  it,  and  it  is  for  the 
jury,  I  submit,  and  not  for  your  Honor  to  interpret  his 
answer,  and  I  object  to  it  and  move  for  a  mistrial  again. 

The  Court:  I  shall  not  permit  counsel  to  trap  the 
witness  into  an  admission  that  he  committed  a  crime.” 

Here  was  a  remark  by  the  trial  judge,  again  reflecting  on 
the  motives  of  appellant’s  counsel,  and  precluding  counsel 
from  asking  questions,  suggesting  that  the  questions  were 
improper,  when  in  fact  counsel  was  well  within  his  right. 
In  view  of  the  Supreme  Court’s  ruling  in  Alford  v.  U.S., 
282  U.S.  6S7 ;  51  S.Ct.Kpt.  218,  and  this  Court’s  ruling  in 
Ewing  v.  U.S.,  135  F(2d)  633;  77  App.  D.C.  14,  it  was 
entirely  proper  for  appellant’s  counsel  to  put  Christenson 
in  his  proper  setting  and  to  cross-examine  him  as  to  his 
connection  with  the  abortion  of  May  2,  1951. 

In  support  of  appellant’s  contention  that  the  complaining 
witness  and  George  Christenson  had  compared  notes  during 
the  progress  of  the  trial,  appellant  called  one  Paul  Graff, 
an  employee  of  the  District  Jail,  and  interrogated  him  con¬ 
cerning  conversations  and  messages  between  Christenson 
and  Ott  (J.A.  Off.  166-174).  The  examination  consisted  of 
several  pages  in  the  stenographic  transcript,  wherein  the 
witness  Graff  admitted  that  calls  were  made  from  Christen¬ 
son  to  Ott.  One  such  call  read:  “Will  call  McLaughlin 
at  4:00”  (J.A.  Off.  171-2).  Another  message  was:  “Is  it 
definite  that  we  are  going  to  see  McLaughlin  Saturday 
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morning?”  In  the  middle  of  the  examination  the  trial 
judge  stated  in  the  presence  of  the  jury  that  none  of  this 
testimony  was  material  and  that  the  jury  could  not  draw 
inferences  from  it  (J.A.  195) : 

“There  is  nothing  from  which  the  jury  can  draw  any 
adverse  conclusions,  from  anything  that  you  elicited.” 

This  statement  of  the  trial  judge  clearly  invaded  the  prov¬ 
ince  of  the  jury,  whose  function  it  is  to  determine  the 
factual  efficacy  to  be  accorded  the  various  pieces  of  testi¬ 
mony  which  occur  during  the  course  of  the  trial. 

In  examining  the  witness  Jones,  appellant’s  counsel 
interrogated  him  in  regard  to  certain  conversations  had 
with  the  complaining  witness.  Again  the  court  intervened 
and,  in  the  presence  of  the  jury,  accused  appellant’s  coun¬ 
sel  of  acting  in  a  menacing  manner  and  being  discourteous 
to  the  witness  (J.A.  Off.  216-217) : 

“Tj^e  Court:  I  don’t  think  you  should  use  such  a 
menacing  manner  toward  the  witness;  the  witness  is 
entitled  to  courteous  treatment. 

Mr.  Offutt:  I  object,  Your  Honor,  and  I  respectfully 
submit  it  is  not  menacing,  in  the  first  place. 

The  Court  :  It  seemed  so  to  the  Court. 

i 

•  •###••* 

! 

Mr.  Offutt:  I  submit  that  is  not  discourteous;  there 
is  nothing  I  have  done  except  the  proper  manner  of  a 
lawyer  in  examining  a  witness. 

The  Court:  Now  the  Court  doesn’t  invite  any  replies 
to  its  comments.” 

When  appellant’s  counsel  was  attempting  to  cross-exam¬ 
ine  the  landlord  of  the  complaining  witness,  the  Court 
intervened,  without  objection,  and  accused  appellant’s 
counsel  of  blackening  the  character  of  the  complaining  wit¬ 
ness  (J.A.  220).  The  prosecuting  attorney  followed  the 
precedent  set  by  the  trial  judge  in  accusing  appellant’s 
counsel  of  fraud  and  trickery,  when  he  stated  (J.A.  221), 
without  reprimand  from  the  Court,  in  the  presence  of  the 
jury,  that  appellant’s  counsel  was  “getting  sneaky”: 
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“By  Mr.  Offutt: 

Q.  Did  he  tell  you  when  he  had  last  talked  to  Mr. 
McLaughlin  about  this  case? 

The  Court:  Objection  sustained. 

Mr.  McLaughlin:  Let  him  answer  it.  Go  ahead,  if 
he  is  that  sneaky.” 

m/ 

At  J.A.  Off.  196,  the  prosecuting  attorney  made  another 
insulting  remark,  directed  at  appellant’s  counsel,  without 
reprimand  from  the  Court: 

“By  Mr.  Offutt: 

Q.  Well,  when  you  testified  about  your  hospitaliza¬ 
tion  in  the  Naval  Medical  Hospital,  in  the  psychiatric 
ward - 

The  Court:  She  testified  because  I  directed  her  to 
answer.  That  is  a  very  unfair  question. 

Mu.  McLaughlin:  How  low  can  this  fellow  get?” 

When  appellant’s  counsel  attempted  to  reply  to  one  of 
Mr.  McLaughlin’s  remarks  the  Court  stated  (J.A.  Off. 
234): 

“Just  a  moment.  Don’t  interrupt  counsel  when  coun¬ 
sel  is  making  an  objection.  Have  you  finished  your 
objection,  Mr.  McLaughlin?” 

When  appellant’s  counsel  was  questioning  the  appellant 
as  to  whether  he  had  ever  conferred  with  George  Christen¬ 
son,  at  that  time  in  the  District  Jail,  in  regard  to  an 
abortion,  the  trial  judge  angrily  intervened  and  chastised 
counsel  (J.A.  Off.  238-239) : 

“By  Mr.  Offutt: 

Q.  Did  you  ever  have  any  conference  with  Mr.  George 
A.  Christenson,  the  gentleman  from  the  jail,  who  testi¬ 
fied  here,  with  respect  to  performing  an  abortion? 

The  Court:  Wait  just  a  moment. 

What  do  you  mean  by  calling  him  the  gentleman 
from  the  jail?  He  is  not  from  the  jail. 

Mr.  Offutt:  I  thought  he  said  he  was  from  the  jail. 

The  Court:  But  you  have  no  right  to  identify  a 
person  that  way.” 


At  (J.A.  232)  the  trial  judge  angrily  interrupted  appel¬ 
lant’s  counsel  and  warned  him  to  stop  leading  the  witnesses, 
even  though  the  District  Attorney  had  not  objected. 

The  trial  judge  committed  the  same  error  he  committed 
with  the  witness  Graff,  and  invaded  the  factual  province  of 
the  jury,  when  the  appellant  was  being  cross-examined  by 
the  prosecuting  attorney,  and  stated  that  the  jury  could 
infer  that  a  telephone  call  had  been  made  to  appellant, 
despite  the  fact  that  appellant  had  categorically  denied 
that  any  such  call  was  made.  This  was  a  factual  question 
which  the  trial  judge  should  have  left  to  the  jury,  and  it 
was  improper  for  him  to  state,  in  the  presence  of  the  jury, 
his  belief  that  the  call  was  made  (J.A.  259). 

The  trial  judge’s  hostility  toward  appellant’s  counsel 
reached  such  a  zenith  that  during  one  of  the  intemperate 
colloquys  between  appellant’s  counsel  and  the  Court,  when 
appellant  was  attempting  to  answer  a  question  which  had 
been  propounded  to  him  by  the  trial  judge,  the  trial  judge 
actually  rebuked  appellant  in  the  presence  of  the  jury,  and 
accused  him  of  being  discourteous  (J.A.  260) : 

Mr.  McLaughlin:  I  am  trying  to  get  a  little  order 
and  decorum  in  the  Court  here,  but  my  friend  seems  to 
object  to  it  constantly. 

The  Court:  Mr.  McLaughlin  didn’t  do  anything  out 
of  order. 

Mr.  Offutt:  I  respectfully  object. 

*  *  *  *  *  *  #;# 

The  Witness:  Your  Honor,  I  was  still  answering  the 
question. 

The  Court:  Just  a  minute. 

Mr.  McLaughlin:  Just  answer  the  question  when  I 
put  them.  Just  look  this  way — that’s  it. 

The  Court:  You  may  not  address  the  Court,  Mr. 
Witness. 

Had  you  finished  your  answer? 

•  *«••••• 

The  Court:  You  must  address  the  Court  in  a  more 
courteous  manner,  sir.  j 

Mr.  Offutt:  Now,  I  object  to  that  statement  by  the 
Court;  he  was  courteous,  I  submit.” 
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The  above  colloquy  was  precipitated  by  the  following  ques¬ 
tions  by  the  prosecuting  attorney,  with  appellant  attempting 
to  answer  (J.A.  259) : 

“Q.  Did  you  charge  her  any  fee  at  that  time? 

A.  I  think  so,  yes. 

Q.  What  for — for  just  asking  her  how  she  was  get¬ 
ting  along? 

A.  That’s  right. 

Mr.  Offutt:  T  object. 

The  Court:  Objection  overruled. 

The  Witness:  Whenever  a  patient  makes  a  visit  to 
a  doctor’s  office,  even  if  he  just  talks  to  him - 

Mr.  McLaughlin:  No,  no.” 

Appellant  suggests  that  the  conduct  of  the  trial  judge 
in  the  instant  case  reflected  his  deep  hostility  toward  appel¬ 
lant’s  counsel  and  his  conviction  that  appellant  was  guilty, 
as  was  evidenced  in  his  statement  to  the  jury  after  the 
verdict  was  returned,  supra.  Assuming  appellant’s  counsel 
was  subject  to  criticism  at  any  time,  the  Court  should  have 
safeguarded  the  rights  of  appellant  and  followed  the  rule 
announced  in  Cupp  v.  State,  136  Pac.  (2d)  700  wherein  the 
Court  said: 

“This  court  has  several  times  stated  that  if  the  con¬ 
duct  of  counsel  for  defendant  is  improper  the  Court 
must  excuse  the  jury  before  administering  a  rebuke  or 
threatening  to  fine  or  imprison  him  for  contempt.  Cit¬ 
ing  Garrett  v.  State,  123  Pac.  (2d)  283.  We  have  re¬ 
peatedly  stated  that  absolute  fairness  should  character¬ 
ize  every  word  and  action  of  a  judge,  and  if  this  court 
were  doubtful  as  to  whether  this  action  of  the  trial  court 
in  this  instance  was  prejudicial  to  the  defendant,  that 
doubt  would  be  resolved  in  favor  of  the  accused.” 

We  particularly  call  the  Court’s  attention  to  the  case  of 
People  v.  Williams,  131  Pac.  (2d)  851,  a  case  where  the 
factual  situation  is  very  similar  to  the  facts  in  the  instant 
case.  The  Court  stated : 

“There  is  never  an  instance  which  justifies  a  trial 
judge  or  counsel  in  being  discourteous  one  to  the  other, 
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to  witnesses,  parties  litigant,  or  jurors.  Judges  pre¬ 
siding  at  a  trial  should  conduct  the  trial  in  a  fair  and 
impartial  manner  and  refrain  from  making  any  un¬ 
necessary  comments  or  remarks  during  the  course  of 
trial  which  may  tend  to  a  prejudicial  result  to  a  litigant. 
Remarks  such  as  those  made  by  the  trial  judge  in  the 
instant  caso  ,and  in  the  cases  cited  above  tend  to  bring 
the  administration  of  justice  into  disrepute  and  serve 
as  a  basis  for  appeals.  Such  remarks  deflect  the  minds 
of  the  jurors  from  the  evidence  actually  before  them 
and  cause  them  to  reach  conclusions  based  upon  feeling, 
bias  and  prejudice,  rather  than  upon  the  evidence  which 
has  been  properly  received  and  from  which  alone  tihey 
should  arrive  at  verdicts  under  the  law.” 

i 

We  call  this  Court’s  attention  to  the  instructions  of  the 
trial  judge  to  the  jury,  which  contained  statements  Con¬ 
trary  to  the  uncontradicted  testimony  and  which  were  cal¬ 
culated  to  prejudice  appellant  even  further  than  the!  re¬ 
marks  of  the  trial  judge  during  the  course  of  the  trial. 

At  J.A.  1141  the  Court  had  belligerently  stated  to  counsel 
that  the  complaining  witness,  Mary  Lee  Ott,  was  certain 
that  she  had  seen  appellant  on  May  7th  at  his  office.  During 
the  course  of  the  defense  it  was  shown  that  appellant  was 
in  George  Washington  Hospital  on  May  7tli.  So,  in  sum¬ 
ming  up  to  the  jury  his  view  of  the  facts,  the  trial  judge 
stated  (J.A.  310) : 

“Several  days  later,  which  she  fixed  according  to  her 
best,  recollection,  May  7,  she  called  to  see  the  defendant, 
who  then  examined  her.” 

This  statement  of  the  trial  judge  was  plainly  prejudicial 
to  appellant  and  was  an  effort  to  extricate  the  comydaining 
witness  so  that  her  testimony  would  coincide  with  that  of 
Christenson.  The  trial  judge  also  stated  in  his  charge  to 
the  jury  that  Christenson  was  an  accomplice  of  the  appel¬ 
lant  (J.A.  311-2) :  | 


“Now,  on  the  basis  of  his  own  testimony,  Christenson 
must  be  deemed  an  accomplice  of  the  defendant  Peck- 
ham,  because  Christenson  testified  that  he  conducted 
the  preliminary  negotiations  with  the  defendant,  lead¬ 
ing  to  the  abortion,  and  took  part  in  arranging  the 
terms.” 
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This,  of  course,  was  not  only  an  incorrect  statement  of  the 
law,  but  it  was  a  finding  of  fact  by  the  trial  judge  that 
appellant  was  the  perpetrator  of  the  abortions  of  May  2, 
1951  and  January  18,  1952.  While  it  is  true  the  testimony 
of  Christenson  causes  us  to  wonder  why  he  was  not  indicted 
for  the  acts  he  freely  admitted,  the  trial  judge  should  have 
stated  to  the  jury,  had  he  been  fair,  that  Christenson  was 
an  accomplice  of  the  party  or  parties  who  performed  the 
abortion,  but  should  not  have  denominated  appellant  as 
that  party. 

We  invite  the  Court’s  attention  to  the  entire  charge  of  the 
trial  judge,  which  we  feel  incorrectly  stated  the  testimony, 
and  was  worded  in  such  fashion  that  the  jury  could  derive 
but  one  impression,  and  that  was  that  the  trial  judge  be¬ 
lieved  appellant  guilty  and  wanted  to  see  him  convicted. 

We  call  this  Court’s  attention  to  the  learned  opinion  of 
Judge  Augustus  Hand  (Second  Circuit),  in  U.  S.  v.  Minuse, 
114  F.  (2d)  36,  which  we  feel  sums  up  the  irascible  attitude 
of  the  trial  judge  throughout  the  course  of  this  trial.  In 
the  Minuse  case  the  Court  stated : 

"In  of  her  instances  the  court  exhibited  unreasonable 
impatience  with  defendant's  counsel  and  failed  to 
maintain  that  detached  and  impartial  attitude,  which  is 
necessarjj  to  preserve  a  proper  atmosphere  and  to 
insure  a  fair  trial.  *  *  *  It  did  not  expedite  matters 
for  the  judge  to  take  over  a  large  proportion  of  the 
examination  and  imposed  unmerited  burdens.  Judg¬ 
ment  reversed.” 

See  U.S.  v.  Brandt ,  196  F  (2d)  653.  U.S.  v.  Coringella,  198 
F  (2d)  3.  People  v.  Crow,  8  N.W.  (2d)  164.  People  v. 
Zammora,  152  Pac.  (2d)  180.  Williams  v.  U.S.,  93  F  (2d) 
685.  People  v.  Neal,  287  N.W.  403. 

The  trial  judge’s  numerous  remarks  throughout  the  trial 
reflecting  on  counsel’s  honesty  remained  to  the  end,  when 
the  court  interrupted  appellant’s  closing  argument  and 
stated  he  was  misstating  the  record  (J.A.  301-302). 

We  feel  that  the  conduct  of  the  trial  judge  in  the  instant 
case  violated  the  rule  announced  by  this  Court  in  Whitaker 
v.  McLean,  supra,  such  that  applicant  was  denied  a  fair 
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trial  because  of  tbe  inflammatory  nature  of  the  proceedings. 
Subsequently,  we  suggest  to  this  Court  that  coupled  with 
this  proposition,  appellant  has  been  denied  a  fair  trial 
because  his  defense  and  his  trial  counsel  were  belittled  and 
scoffed  at  in  the  presence  of  the  jury.  This  effectually 
hindered  appellant’s  defense  and  deprived  him  of  the  effec¬ 
tive  assistance  of  counsel.  See  Foster  v.  Illinois,  331  U.S. 
134. 

We  call  the  Court’s  attention  also  to  the  trial  judge’s 
statement  at  ( J.A.  Off.  2G0),  where  he  further  evidenced  his 
bitter  hostility  toward  appellant’s  counsel.  Addressing  his 
remarks  to  the  members  of  the  jury,  he  said : 

“You  have  been  compelled  to  sit  through  a  disgrace¬ 
ful  and  disreputable  performance  on  the  part  of  a 
lawyer  who  is  unworthy  of  being  a  member  of  the  pro¬ 
fession,  and  I,  as  a  member  of  the  legal  profession, 
blush  that  we  should  have  such  a  specimen  in  our 
midst.” 

In  light  of  the  argument  above  we  suggest  that  the  trial 
judge,  by  his  remarks  in  the  presence  of  the  jury,  addressed 
to  appellant  and  appellant’s  counsel,  vitiated  any  effective 
defense,  injected  a  note  of  hostility  into  the  proceedings, 
which  deprived  appellant  of  fundamental  fairness,  as  an¬ 
nounced  by  the  Supreme  Court  in  Lisenba  v.  California, 
supra. 

We  therefore  say  that  it  becomes  the  duty  of  this  Court 
to  reverse  the  judgment  of  the  court  below. 

V.  The  Trial  Judge,  Throughout  the  Trial,  Arbitrarily  Restricted 
Relevant  Cross-examination  and  Violated  the  Rule  Laid  Doton 
by  This  Court  in  Lindsey  v.  U.  S.,  77  App.  D.  C.  1;  133  F.  (2d) 
388,  and  the  Supreme  Court  Ruling  in  Alford  v.  U.  S.,  supra 

Initially  we  state  to  the  Court  that,  as  set  forth  in  one 
of  the  other  points  urged  on  this  appeal,  the  constant  inter¬ 
ruptions  of  the  trial  judge  throughout  the  course  of  the  trilal, 
precluded  any  effective  cross-examination  by  appellant’s 
counsel.  However,  here  we  wish  to  develop  that  in  numer¬ 
ous  instances  the  trial  judge  did  not  subscribe  to  the  rule 
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announced  by  this  Court  in  Lindsey  v.  U.S.,  supra ,  and  on 
numerous  occasions  he  refused  to  allow  appellant’s  counsel 
the  degree  of  latitude  which  is  vital  to  any  effective  cross- 
examination. 

The  trial  judge  effectively  prohibited  appellant’s  counsel 
from  putting  the  complaining  witness  in  her  proper  setting, 
as  set  forth  in  the  Alford  case,  and  whenever  appellant’s 
counsel  was  on  the  verge  of  accomplishing  this  end  the  trial 
judge  stated  in  the  presence  of  the  jury  that  he  would  not 
allow  appellant’s  counsel  to  blacken  the  character  of  the 
complaining  witness  (J.A.  220). 

We  shall  now  endeavor  to  point  out  to  the  Court  specific 
instances  in  which  the  trial  judge  excluded  relevant  cross- 
examination  of  kev  Government  witnesses.  In  the  direct 
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examination  of  the  complaining  witness,  Mary  Lee  Ott,  the 
Government  had  attempted  to  show  that  appellant ’s  counsel 
had  threatened  and  intimidated  the  complaining  witness. 
The  Government  attempted  to  show  that  appellant’s  counsel 
had  subpoenaed  the  mother  of  the  complaining  witness 
because  the  complaining  witness  was  testifying  against  ap¬ 
pellant.  In  view  of  these  serious  charges,  which  naturally 
affected  the  substantial  rights  of  appellant,  appellant’s  coun¬ 
sel  sought  to  inquire  of  the  complaining  witness  if  she  had 
a  bias  and  prejudice  against  him  (J.A.  99).  At  this 
juncture  the  court  intervened  and  excluded  all  questions 
bearing  on  the  animus  between  the  complaining  witness 
and  appellant’s  counsel,  stating  that  this  was  irrelevant 
and  that  the  only  bias  which  could  be  inquired  into  was 
bias  against  a  party.  We  feel  the  trial  judge  erred  in  two 
respects.  (1)  The  Government,  by  introducing  testimony 
that  appellant’s  counsel  had  attempted  to  intimidate  the 
complaining  witness,  opened  up  this  line  of  inquiry  as  to 
the  bias  or  prejudice  which  the  complaining  witness  bore 
toward  appellant’s  counsel,  and  (2)  that  appellant’s 
counsel,  being  the  agent  of  appellant,  had  a  right  to 
develop,  in  accordance  with  this  Court’s  ruling  in  Ewing 
v.  U.  8,f  supra,  any  prejudice  or  interest  the  witness  might 
have  in  the  judicial  proceeding. 
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The  trial  judge  committed  further  error  when  he  refused 
to  allow  appellant’s  counsel  to  cross-examine  the  complain¬ 
ing  witness  as  to  her  treatment  in  a  psychiatric  Ward 
(J.A.  Off.  196).  See  U.S.  v.  Hiss,  supra. 

The  trial  judge  erroneously  excluded  cross-examination 
relating  to  the  predisposition  of  the  complaining  witness  to 
perform  abortions  on  herself.  One  of  the  defenses  inter¬ 
posed  by  appellant  was  that  the  complaining  witness  was 
in  a  weak  physical  condition  and  that  she  had  on  prior  occa¬ 
sions,  as  early  as  1950,  attempted  to  abort  herself.  When 
appellant’s  counsel  sought  to  elicit  this  from  Dr.  Kilpatrick, 
the  court  ruled: 

“The  fact  that  she  tried  an  abortion  on  another  occa¬ 
sion  is  not  admissible.  It  is  no  more  admissible  than 
to  show  that  Dr.  Peckham  had  been  indicted  in  other 
cases,  which  I  would  not  permit,  either.” 

When  appellant’s  counsel  sought  to  develop  this  same 
line  of  inquiry  with  the  complaining  witness,  the  trial  judge 
again  excluded  such  testimony  (J.A.  117-118  and  J.A.  Off. 
61).  Appellant  calls  the  Court’s  attention  to  the  fact  that 
when  a  defendant  is  on  trial  it  is  always  permissible  to 
show  evidence  of  other  offenses  if  they  tend  to  show  the 
state  of  mind  of  the  accused  or  if  they  tend  to  show  a 
common  plan,  intent  or  design.  See  Lynch  v.  U.  S.,  12  F. 
(2d)  93.  Noonan  v.  U.  S.,  289  Fed.  712.  Appellant  there¬ 
fore  suggests  to  this  Court  that  under  the  same  theory 
appellant  should  have  been  allowed  the  right  to  show  the 
state  of  mind  of  the  complaining  witness  and  to  show  that 
she  had  a  common  intent  and  a  common  plan  to  abort  her¬ 
self  late  in  1950.  This  was  especially  true  in  view  of  the 
admissions  of  the  complaining  witness  that  she  had  taken 
quinine  and  castor  oil  in  order  to  induce  an  abortion,  i 

We  call  the  Court’s  attention  to  the  arbitrary  restriction 
of  cross-examination  (J.A.  118),  where  the  trial  judge  re¬ 
fused  to  allow  appellant’s  counsel  to  develop  the  relation¬ 
ship  existing  between  the  complaining  witness  and  the 
witness  Jones.  We  call  the  Court’s  attention  to  the  arbi- 
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trary  restriction  of  cross-examination  (J.A.  Off.  63-4) 
(J.A.  122-3)  where  appellant’s  counsel  was  prevented  from 
eliciting  the  circumstances  under  which  a  statement  was 
taken  from  the  complaining  witness. 

We  call  the  Court’s  attention  to  the  arbitrary  restriction 
of  cross-examination  of  the  witness  Christenson  (J.A.  Off. 
142,  143),  where  appellant’s  counsel  was  unable  to  develop 
the  relationship  between  Christenson  and  the  witness  Jones. 
This  was  relevant  to  show  the  common  conspiracy  between 
Jones,  Christenson  and  Ott  against  appellant. 

We  call  the  Court’s  attention  to  the  arbitrary  restriction 
of  cross-examination  affecting  the  credibility  of  Christenson 
(J.A.  164),  where  appellant’s  counsel  was  prevented  from 
exploring  into  the  domestic  life  of  the  witness  Christenson. 

We  call  the  Court’s  attention  to  J.A.  195,  where  the 
trial  judge  unduly  restricted  the  attempts  of  appellant  to 
show  telephone  calls  made  by  Christenson  from  the  District 
Jail  to  the  complaining  witness  Ott. 

We  call  the  Court’s  attention  to  the  arbitrary  restriction 
of  direct  examination  of  the  witness  Graff  (J.A.  Off.  169, 
170),  where  the  court  excluded  all  conversations  between 
the  witness  Graff  and  the  witness  Christenson  while  appel¬ 
lant  was  attempting  to  show  the  consiracy  existing  be¬ 
tween  Christenson  and  Ott. 

We  call  the  Court’s  attention  to  the  erroneous  exclusion 
of  direct  examination  (J.A.  Off.  170),  where  the 
trial  judge  excluded  all  conversation  between  the  witness 
Ott  and  the  witness  Graff. 

We  call  the  Court’s  attention  to  the  undue  restriction  of 
cross-examination  of  Dr.  Kilpatrick  relating  to  the  medical 
condition  of  the  complaining  witness  (J.A.  Off.  107-138) 
(J.A.  156-62).  We  call  the  Court’s  attention  to  the  im¬ 
proper  restriction  of  direction  examination  of  Dr.  Tully 
(J.A.  Off.  187)  (J.A.  197-202). 

There  are  numerous  other  instances  in  which  cross-exami¬ 
nation  was  erroneously  restricted  which  in  the  interest  of 
time  and  space  appellant  cannot  set  forth  in  detail.  How¬ 
ever,  we  call  attention  to  the  joint  appendix  in  the  case  of 
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Offntt  V.  XJ.  S.,  No.  11,466,  and  the  testimony  of  the  witnesses 
there  set  forth,  which  clearly  shows  that  in  every  instance 
the  trial  judge  intervened  and  cut  off  cross-examination 
which  was  relevant  and  which  affected  the  credibility  of  the 
witnesses  involved.  The  trial  judge  compounded  his  error 
when  he  refused  to  allow  appellant’s  counsel  to  make  prof¬ 
fers  of  evidence  on  cross-examination  and  on  direct 
examination.  The  court  took  the  view  that  as  to  cross- 
examination,  when  he  excluded  a  line  of  inquiry,  appellant’s 
counsel  had  no  right  to  make  a  proffer  of  evidence.  The 
judge  stated  that  this  did  not  apply  to  cross-examination 
and  stated  he  would  refuse  to  allow  appellant’s  counsel 
to  approach  the  bench  on  any  future  occasions  (J.A.  Off. 
228).  When  appellant’s  counsel  was  cross-examining 
the  complaining  witness  in  relation  to  certain  checks  which 
Christenson  had  forged,  the  trial  judge  arbitrarily  excluded 
such  examination.  When  appellant’s  counsel  sought  to 
make  an  offer  of  proof,  pursuant  to  Rule  43(c),  Federal 
Rules  of  Civil  Procedure,  the  trial  judge  denied  him  the 
right  (J.A.  Off.  57). 

Appellant  will  now  set  forth  for  the  Court’s  inspection 
a  few  of  the  numerous  occasions  in  the  record  where  the 
trial  judge  refused  to  allow  appellant’s  counsel  to  proffer 
testimony  on  direct  examination  and  cross-examination 
(J.A.  23," 91-2,  102,  203,  206,  20S)  (J.A.  Off.  57,  203,  218-220, 
238).  In  particular  appellant  calls  the  Court’s  attention 
to  J.A.  Off.  238,  where  on  direct  examination  the  court 
prevented  appellant’s  counsel  from  developing  the  medical 
background  of  appellant.  When  the  trial  judge  stated  he 
was  not  interested  in  the  life  history  of  the  witness,  counsel 
offered  to  proffer  for  the  record  that  testimony  he  sought 
to  elicit.  This  request  was  denied.  Finally  at  (J.A.  Off. 
228),  the  trial  judge  announced  there  would  be  no  mdre 
proffers  and  no  tenders  of  proof  for  the  rest  of  the  trial. 

Because  the  trial  judge  denied  appellant’s  counsel  the 
right  to  make  a  proffer,  in  accordance  with  Rule  43(c),  Fed¬ 
eral  Rules  of  Civil  Procedure,  this  Court  is  in  no  position 
to  determine  the  probative  value  of  the  testimony  which 
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appellant’s  counsel  sought  to  elicit.  It  is  our  view  that 
while  a  trial  judge  may  exclude  a  certain  line  of  inquiry, 
he  must  accord  counsel  the  right  to  proffer  the  testimony 
in  the  record  so  that  the  Court  of  Appeals  may  pass  upon  it. 

We  urge  that  the  refusal  of  the  trial  judge  to  allow  such 
proffers  violated  Rule  43(c)  and  constitutes  prejudicial 
error. 

We  sincerely  suggest  to  this  Court  that  the  arbitrary 
restriction  of  cross-examination  which  is  prevalent  through¬ 
out  the  trial,  from  the  most  important  witness  to  the  most 
trivial  witness,  coupled  with  the  denial  to  appellant’s  coun¬ 
sel  of  the  right  to  make  proffers,  deprived  him  of  the  effec¬ 
tive  assistance  of  counsel,  as  announced  by  the  Supreme 
Court  in  Glasscr  v.  U.S.,  315  U.S.  60;  62  S.  Ct.  457. 

In  view  of  the  argument  above  we  sincerely  suggest  the 

trial  judge’s  restriction  of  cross-examination  and  his 

refusal  to  allow  appellant  to  make  proffers  constituted 

reversible  error  and  it  becomes  the  dutv  of  this  court  to 

* 

reverse  the  judgment  of  the  lower  court. 

VI.  The  Trial  Judge  Committed  Reversive  Error  Within  the  Pur¬ 
view  of  This  Court's  Recent  Ruling  in  Butler  v.  U.  S..  188 
Fed.  2nd.  and  the  Trial  Judge  Compounded  This  Error  When 
He  Refused  to  Let  Appellant  Make  Proffers  on  Direct  Exami¬ 
nation  and  cross  Examination. 

As  the  trial  judge  indicated  his  hostility  toward  appellant 
and  appellant’s  counsel,  as  the  trial  progressed,  appellant’s 
counsel  cited  this  Court’s  ruling  in  the  Butler  and  Billed 
cases,  and  attempted  to  preserve  for  the  record  the  demeanor 
and  the  facial  gestures  the  trial  judge  was  committing 
throughout  the  course  of  the  trial,  which  were  very  annoying 
and  prejudicial  to  appellant.  When  appellant ’s  counsel  at¬ 
tempted  to  preserve  for  the  record  the  conduct,  manner  and 
gesticulations  of  the  trial  judge,  he  was  threatened  with 
jail  on  contempt  in  the  same  manner  as  counsel  was  threat¬ 
ened  in  the  Butler  case,  when  this  Court  reversed  the  ruling 
of  the  court  below  and  stated  that  counsel  has  a  right,  in¬ 
deed  a  duty,  to  note  in  the  record  personal  objections  to 
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facial  expressions,  gestures  and  movements  of  the  trial  judge 
which  are  or  which  may  be  calculated  to  prejudice  the 
accused  in  his  defense.  Appellant  now  calls  the  Court’s 
attention  to  J.A.  Off.  81,  82,  wherein  appellant’s  counsel 
sought  to  preserve  for  the  record  an  objection  to  the  bel¬ 
ligerent  manner  in  which  the  trial  judge  would  raise  his 
hand  toward  appellant’s  counsel  as  he  was  cross-examining 
the  witness.  This  is  reflected  in  the  following  colloquy: 

“Mr.  Offutt:  If  Your  Honor  please,  I  object  to 
Your  Honor  raising  your  hand,  leaning  forward,  and 
looking  at  the  District  Attorney  before  he  makes  an 
objection. 

The  Court:  Mr.  Offutt,  will  counsel  please  come  to 
the  bench  *  *  * 

The  Court  :  Mr.  Offutt,  if  you  continue  your  insolent 
remarks,  I  am  warning  you  now,  at  the  end  of  the  trial 
I  will  commit  you  to  jail  for  contempt  of  court.” 


When  appellant’s  counsel  was  cross-examining  the  Gov¬ 
ernment  witness  Christenson,  who  tended  in  some  measure 
to  corroborate  the  testimony  of  the  complaining  witness  in 
regard  to  the  abortion  of  May  2,  1951,  appellant’s  counsel 
noticed  that  the  trial  judge  was  again  waving  his  finger 
in  a  menacing  manner  in  appellant’s  counsel’s  direction, 
indicating  to  the  jury  a  disapproval  of  the  manner  in  which 
appellant’s  counsel  was  propounding  a  question.  Accord¬ 
ingly,  appellant’s  counsel  made  the  following  observation 
and  was  immediately  censured  severely  in  the  presence  of 
the  jury  (J.A.  Off.  179,  213,  214) : 


“Mr.  Offutt:  Now,  if  Your  Honor  please,  I  object 
to  Your  Honor  signalling  me  down  with  your  hand 
each  time. 

The  Court:  Well,  keep  your  seat  or  I  will  have  the 
Marshal  make  you  resume  your  seat.” 


Appellant  deems  it  wise  to  point  out  to  the  Court  that 
appellant’s  counsel  was  forced  in  numerous  instances  to 
preserve  objections  to  the  Court’s  demeanor  of  movements 
in  open  court  in  the  presence  of  the  jury,  because  the  trial 
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judge  had  precluded,  and  had  refused  to  allow  appellant’s 
counsel  to  come  to  the  bench,  as  this  Court  indicated  he 
should  do  in  the  Butler  case.  This  is  specifically  reflected 
in  the  appendix  at  J. A.  Off.  129 : 

“Mr.  Offutt:  I  m^an,  and  let  the  record  show,  you 
overrule  the  proffer,  may  I  come  to  the  bench,  Your 
Honor? 

The  Court:  No.” 

Appellant’s  counsel  sought  to  set  forth  in  detail  the  vari¬ 
ous  gestures  of  the  trial  judge,  and  specifically  cited  to  the 
trial  court  this  Court’s  ruling  in  the  case  of  Billed  v.  U.S., 
184  F  (2d)  394.  The  trial  court  denied  him  the  right,  and 
stated  there  was  no  time  for  it.  This  is  shown  in  the 
(J.A.  Off.  207)  by  the  following: 

Mr.  Offutt  :  I  make  a  proffer  at  this  time,  and  I  want 
to  make  a  proffer,  as  the  Court  of  Appeals  has  said  I 
have  to  do  that,  Your  Honor - 

The  Court:  We  haven’t  time  for  that.  I  let  you 
protect  your  rights  by  making  your  objection. 

Mr.  Offutt  :  The  Court  of  Appeals  in  the  Lewis  case 
says  that  I  must  do  it. 

The  Court:  You  may  go  back  to  counsel  table, 
gentlemen.” 

When  counsel  later  attempted  to  make  objection  to  the 
menacing  manner  in  which  the  trial  judge  was  waving  his 
finger  at  him,  the  Court  threatened  to  commit  him  to  jail. 
This  is  reflected  in  the  record  as  follows  (J.A.  Off.  214) : 

“Mr.  Offutt:  May  I  have  an  objection? 

The  Court:  Go  back  to  the  counsel  table. 

Mr.  McLaughlin:  May  I  say  to  defense  attorney, 
the  Court  says  go  back  to  the  counsel  table. 

Mr.  Offutt:  1  object  to  your  putting  your  hand  up 
like  that. 

The  Court  :  Go  back  to  the  counsel  table.  Stop  or  I 
will  have  the  Marshal  pull  you  back  to  your  seat.” 

Defense  counsel,  threatened  by  the  trial  judge  with  com¬ 
mitment,  was  forced  back  to  the  counsel  table  and  was 


prevented  from  preserving  the  record  in  accordance  with 
this  Court’s  ruling  the  Butler  case.  The  dilemma  of  appel¬ 
lant’s  counsel  was  further  heightened  when  the  trial  judge 
warned  appellant  that  he  should  not  make  objections  or 
proffers  from  the  counsel  table.  Thus,  appellant’s  counsel 
was  denied  the  right  to  come  to  the  bench  and  make  a  proper 
proffer  in  accordance  with  this  Court’s  ruling  in  the  Butler 
case,  and  was  also  prevented  from  making  a  proffer  in  open 
court.  This  is  reflected  in  the  record  at  J.A.  Off.  218:; 

“The  Court:  No,  no.  I  will  not  let  you  do  that  in 
open  court.  You  may  proceed. 

Mr.  Offutt:  May  I  come  to  the  bench  and  make  a 
tender  of  proof? 

The  Court  :  No,  you  may  not.  Proceed. 

Mr.  Offutt:  May  I  make  a  tender  here? 

The  Court:  Proceed  with  the  examination  of  this 
witness  if  you  have  any  further  questions  to  ask.” 

It  is  apparent  that  the  ruling  of  this  Court  in  the  Butler 
case  acts  as  a  deterrent  to  trial  judges  who  often  tend  to 
usurp  the  role  of  prosecutor  during  the  course  of  a  trial 
and  conduct  vigorous  examination  of  the  witnesses  in  their 
own  behalf.  It  is  to  be  noted  that  even  after  the  Butler  case 
was  tried  we  call  this  Court’s  attention  to  Rigsbee  v. 
U.S.,  Court  of  Appeals  No.  10,641.  Although  this  Court 
reversed  because  the  verdict  was  not  unanimous,  it  will  be 
seen  in  the  Rigsbee  case,  just  as  in  the  Butler  case,  the 
same  trial  judge  involved  in  the  present  case  threatened 
defendant’s  counsel  with  commitment  if  he  excepted  to 
movements,  demeanor  and  gestures  of  the  trial  judge.  MTe 
sincerely  suggest  to  this  Court  that  in  the  instant  case  we 
have  a  per  se  violation  of  the  rule  passed  by  this  Court  in 
the  Butler  case.  Appellant’s  counsel  has  not  only  been  de¬ 
nied  the  right,  as  he  was  in  the  Butler  case,  of  making 
objection  at  the  bench,  but  in  this  case  appellant’s  counsel 
was  put  in  the  dilemma  of  not  only  being  refused  the  right 
to  make  pertinent  objections  at  the  bench,  he  was  also 
refused  the  right  to  make  them  from  the  counsel  table,  and 
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he  lias  refused  the  right  to  make  proffers  from  the  counsel 
table.  Hence  the  record  is  barren  and  devoid  of  those 
pertinent  objections  which  appellant’s  counsel  has  a  right 
to  make,  but  which  the  trial  court,  by  its  arbitrary  and 
irrascible  conduct,  effectively  prevented  appellant’s 
counsel  from  making,  such  that  they  are  not  now  in  the 
record  so  that  this  Court  may  view  them.  Appellant  after 
the  courts  instructions  objected  to  the  charge  as  patently 
favorable  to  the  Government  (J.A.  315).  When  appellant’s 
counsel  sought  to  particularize  in  what  manner  the  charge 
was  prejudicial  in  accordance  with  the  ruling  of  this 
Court  in  Butler  v.  U.  S.  (supra),  the  court  refused  to  allow 
it  (J.A.  317).  Appellant  counsel  did  file  one  proffer  which 
we  call  to  the  Court’s  attention  (J.A.  30).  The  pronounce¬ 
ment  in  the  Butler  case  has  again  been  violated.  We  there¬ 
fore  state  it  is  the  duty  of  this  Court  to  reverse  the  judg¬ 
ment  of  the  court  below. 

VII.  An  Examination  of  the  Entire  Record  Clearly  Shows  That  the 
Prosecuting  Attorney,  by  Improper  Questioning  throughout 
the  Court  of  the  Trial,  Put  in  Evidence  the  Fact  That  Appellant 
Had  Been  Indicted  on  Prior  Occasions,  and  by  His  Inflamma¬ 
tory  Argument  to  the  Jury  Violated  the  Rule  of  the  Supreme 
Court  Announced  in  Berger  v.  U.  S.,  295  U.  S.  78. 

Appellant’s  counsel  will  now  set  forth  in  detail  the  numer¬ 
ous  acts  of  the  prosecuting  attorney  which  inherently  preju¬ 
diced  appellant’s  trial,  which  despite  proper  objection  by 
appellant’s  counsel,  was  further  aggravated  by  the  hostile 
and  condoning  remarks  of  the  trial  judge.  Appellant  calls 
the  Court’s  attention  to  the  early  stages  of  appellant’s 
trial  at  J.A.  Off.  45,  4(1,  wherein  the  prosecuting  attorney 
made  the  following  statement  in  open  court  when  appel¬ 
lant’s  counsel  had  objected  to  the  position  appellant’s  coun¬ 
sel  was  occupying  in  the  courtroom  as  he  addressed  his 
questions. 

1 1  Mr.  Offutt  :  But  I  want  to  hear ;  I  have  a  right  to 
hear  too. 

•  •*••••* 

Mr.  Offutt:  Judge,  he  doesn’t  have  his  back  to  you 
like  he  does  to  me. 
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Mr.  McLaughlin  :  May  I  say  why  that  is,  wTiy  I  have 
my  back  toward  him? 

The  Court:  No,  no. 

Mr.  McLaughlin:  I  do  that  because  of  fear.  j 

Mr.  Offutt:  Fear? 

Mr.  McLaughlin:  Yes. 

*  *#**•*# 

Mr.  Offutt:  I  would  like  to  have  him  explain  that. 

The  Court:  No,  no,  no. 

Mr.  McLaughlin:  Because  he  said  he  would  punch 
me  in  the  nose. 

Mr.  Offutt:  Did  you  hear  what  he  said? 

The  Court:  Now,  just  a  moment.  You  may  proceed, 
Mr.  McLaughlin.  Now  you  may  change  your  seat  if 
you  wish,  Mr.  Offutt,  if  you  think  you  can  hear  better.” 

Appellant’s  counsel  sets  forth  this  colloquy  so  that  the 
Court  may  examine  this  early  statement  of  the  prosecution 
together  with  numerous  other  statements  he  made  in  the 
presence  of  the  jury  that  appellant’s  counsel  was  tricky 
(J.A.  that  appellant’s  counsel  was  sneaky  (J.A.  207),  that 
appellant’s  counsel  was  guilty  of  contempt  (J.A.  Off.  137), 
in  order  that  the  Court  might  gather  the  total  impression 
which  the  Jury  received  from  the  combined  remarks  of  the 
prosecuting  attorney  and  the  remarks  of  the  trial  judge. 
But  the  most  heinous  and  most  pernicious  conduct  of  the 
prosecuting  attorney  occurred  during  the  course  of  his  ex¬ 
amination  of  appellant  and  in  his  closing  argument.  The 
prosecuting  attorney  obviously  was  bitterly  resentful  toward 
appellant’s  counsel  and  appellant,  and  had  actively  prose¬ 
cuted  appellant  in  prior  trials  in  which  appellant  was  lac- 
quitted  by  a  jury  of  his  peers.  The  prosecuting  attorney, 
in  order  to  impress  upon  the  jury  that  appellant 
had  been  indicted  upon  prior  occasions,  cross  examined  ap¬ 
pellant  over  objection  of  appellant’s  counsel  in  such  a 
manner  that  there  could  be  no  doubt  that  the  appellant  had 
been  charged  on  prior  occasions  with  the  crime  of  abortion, 
and  that  he  had  been  confronted  by  Mr.  McLaughlin!  in 
court  on  numerous  other  occasions.  Appellant  does  not 
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deem  it  necessary  to  cite  the  authorities  which  universally 
state  that  an  indictment  is  evidence  of  nothing;  it  is  merely 
a  charge  against  an  accused,  and  for  the  Government  by 
indirection  to  put  before  the  jury  the  fact  that  appellant 
had  been  convicted  on  prior  occasions,  would  be  reversible 
error  per  se. 

Referring  now  to  the  abortion  of  May  2,  1951,  when 
appellant  was  on  the  witness  stand,  the  prosecuting 
attorney  questioned  him  as  follows  (J.A.  261): 

Q.  Doctor,  during  the  month  of  May,  1951,  wasn’t 
your  entire  practice  of  medicine  in  performing  abor¬ 
tions  ? 

A.  No  indeed. 

Mr.  Offutt:  I  object  to  that.  That  is  an  outrageous 
question.  I  submit  to  Your  Honor - 

The  Court  :  Objection  overruled. 

Mr.  Offutt  (continuing) :  And  I  move  for  a  mis¬ 
trial. 

The  Court:  Objection  overruled. 

Mr.  Offutt:  It  is  done  only  for  the  purpose  of 
prejudice. 

The  Court:  I  have  overruled  your  objection.  You 
may  resume  vour  seat,  Mr.  Offutt. 

Mr.  Offutt:  I  move  for  a  mistrial. 

The  Court:  Motion  denied.” 

The  prosecuting  attorney  was  not  content  in  merely  ask¬ 
ing  this  prejudicial  question  as  to  appellant’s  practice  of 
committing  general  abortions  in  May  of  1951;  he  propounded 
the  same  question  as  to  appellant’s  occupation  in  January, 
1952.  This  is  reflected  in  the  record  at  J.A.  274: 

“Q.  I  say,  this  secrecy  about  your  place,  there,  that 
is  not  for  the  purpose  of  aiding  you  in  performing  abor¬ 
tions,  is  it? 

A.  There  is  no  secrecy  about  my  house. 

Q.  Did  vou  specialize  in  abortions  during  January 
of  1952? 

A.  No.” 
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The  prosecuting  attorney  was  not  content  in  merely  ask¬ 
ing  appellant  questions  which  clearly  suggested  he  was  in 
the  general  abortion  business;  but  he  propounded  another 
series  of  questions  which  clearly  indicated  that  he  had  been 
tried  before,  indicted  before,  and  that  he  had  met  Mrj.  Mc¬ 
Laughlin  as  a  prosecuting  attorney  as  a  result  of  these 
charges.  This  is  reflected  at  J.A.  277 : 

By  Mr.  McLaughlin: 

Question:  Do  you  know  me  outside  of  my  official 
position  as  Assistant  United  States  Attorney? 

Answer:  No. 

Question:  In  other  words,  any  experience  that  you 
have  had  with  me  was  while  I  am  in  this  position  is  that 
right  ? 

Mrs  Offutt:  Now,  if  Your  Honor  please,  I  object 
to  that  and  move  for  a  mistrial,  on  the  basis,  just  like  he 
did  before,  when  Your  Honor  told  him  not  to  go  into 
it,  at  the  bench,  and  he  did  go  into  it,  and  I  renewed 
the  motion  that  I  made  then,  and  I  renew  the  motion 
now,  and  add  to  it  the  grounds  on  which  he  is  now  mak¬ 
ing  the  question - 

The  Court:  Motion  denied. 

Mr.  Offutt:  He  is  clearly  trying  to  show  something 
outside  this  case  and  contrary  to  the  evidence. 

The  Court:  I  have  no  inkling  that  that  question 
relates  to  anything  otuside  this  case. 

Mr.  Offutt:  If  you  will  let  me  approach  the  bench, 
then  I  will  tell  you  very  clearly. 

The  Court:  No;  I  don’t  see  that  in  that  question. 

We  submit  that  any  fair-minded  analysis  of  that  question 
clearly  shows  that  the  innuendo  within  the  question  was 
plain  and  obvious  to  the  most  naieve  mind,  that  the  prose¬ 
cuting  attorney  and  appellant  had  met  in  the  courtroom  on 
prior  occasions.  Appellant  calls  the  court’s  attention  to  a 
recent  case  of  State  v.  Bartel ,  83  At.  2d  62S,  wherein 
the  Court  reversed  a  criminal  conviction  for  improper  cross 
examination  by  the  district  attorney;  a  cross  examination 
containing  innuendos  not  based  upon  fact,  included  for  the 
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purpose  of  influencing  the  jury.  Appellant  calls  the  Court’s 
attention  to  the  particular  language  of  the  Court,  which  he 
feels  has  dramatic  application  to  the  cross  examination  in¬ 
volved  here : 

“Deprecatory  innuendos  and  insinuations  destitute 
of  all  mode  of  substance  may  be  very  devastating  to 
the  protective  rights  of  the  defendant.  Suppose  the 
charge  is  that  of  being  a  ‘pickpocket’  and  the  defend¬ 
ant  over  objection  is  directed  to  answer  on  cross  ex¬ 
amination  the  following  question:  ‘Are  you  generally 
known  in  the  community  in  which  you  live  by  the  nick¬ 
name  ‘Fingers’?  *  *  * 

We  shall  not  undertake  an  elaborate  discussion  of  the 
general  rule,  with  its  recognized  exceptions,  which  for¬ 
bids  the  state  from  attempting  to  prove  that  the  defend¬ 
ant  committed  other  crimes,  although  of  a  like  nature, 
for  the  purpose  of  showing  he  would  be  likely  to  commit 
the  crime  charged.” 

It  certainly  cannot  be  contended  in  any  theory  that  in  the 
•  •>  « 

present  case  the  prosecuting  attorney  could  show  that  by  in¬ 
dictments  prior  to  the  charges  in  the  instant  case,  indict¬ 
ments  upon  which  appellant  was  acquitted,  that  they  could 
be  admitted  under  the  theory  of  explaining  appellant’s  state 
of  mind.  Appellant  had  been  acquitted  of  these  prior 
charges,  and  any  attempt  by  the  prosecuting  attorney  to 
make  known  to  the  jury  that  appellant  had  been  tried  on 
other  occasions  was  prejudicial.  In  order  to  strengthen  the 
impression  with  the  jury  that  appellant  had  been  charged 
on  prior  occasions  and  was  fully  cognizant  of  his  constitu¬ 
tional  rights,  we  invite  the  Court’s  attention  to  the  erro¬ 
neous  and  improper  cross  examination  which  the  trial  judge 
allowed  at  J.A.  265-268.  At  this  stage  in  the  proceedings  the 
prosecuting  attorney  was  examining  the  appellant  as  to  the 
conversation  that  occurred  when  appellant  was  arrested  by 
police  officers.  The  prosecuting  attorney,  over  objection,  on 
numerous  occasions,  questioned  appellant  as  to  why  he  stood 
on  his  constitutional  rights,  and  was  it  because  he  was  afraid 
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to  incriminate  himself.  This  is  reflected  in  the  record 
( J.A.  265) :  | 

‘ 1  By  Mr.  McLaughlin  : 

I 

Question:  What  was  your  answer  to  that? 

Answer:  I  told  him  1  wouldn’t  say  anything  until 
I  had  consulted  my  attorney. 

Question:  Did  you  say  you  didn’t  want  to  make  a 
statement  ?  j 

Answer:  I  said  I  would  not  make  a  statement  until 
I  had  consulted  my  attorney. 

Question:  Were  you  standing  on  your  constitutional 
rights  ? 

Mr.  Offutt:  I  object.  He  has  a  right  to  stand  on 
them.  j 

The  Court:  Yes. 

By  Mr.  McLaughlin  : 

Question:  W^ere  you  standing  on  your  constitutional 
rights  in  refusing  to  answer  the  question,  afraid  it 
might  incriminate  you? 

Mr.  Offutt:  That’s  not  the  reason.  I  object,  because 
he  doesn’t  have  to  testify  or  make  any  statement 
against  himself  in  a  case  of  this  kind. 

The  Court:  Objection  overruled. 

Mr.  McLaughlin:  Can  you  answer  that? 

Answer:  No,  that  wasn’t  it. 

Question:  Wasn’t  what. 

Answer:  Will  you  repeat  the  question  please?, 

Question  :  I  say,  were  you  standing  on  your  constitu¬ 
tional  rights  at  that  time,  by  refusing  to  answer  any 
questions,  or  was  it  because  you  refused  to  answer  any 
questions  because  you  were  afraid  you  might  inCrim- 
minate  yourself? 

Mr.  Offutt:  I  Object.  i 

The  Court:  Objection  overruled. 

The  Witness:  No,  I  was  standing  on  my  constitu¬ 
tional  rights.” 

When  the  prosecuting  attorney  was  cross  examining 
appellant  appellant’s  counsel  rose  to  his  feet  and  objected 
to  a  question  of  the  prosecuting  attorney,  claiming  it  was 
equivocal,  whereupon  the  prosecuting  attorney  again  chal- 


longed  the  good  faith  and  integrity  of  appellant’s  counsel 
by  stating  in  open  court  (J.A.  248) : 

“Mr.  McLaughlin:  He  is  helping  out,  Your  Honor.” 

The  prosecuting  attorney  continued  his  prejudicial  cross 
examination  asking  questions  without  any  foundation  in 
fact  for  them;  really  with  the  purview  of  creating  prejudice 
with  the  jury,  when  he  examined  the  owner  of  the  premises 
in  which  the  complaining  witness  lived,  a  Mrs.  Steerman. 
Appellant’s  counsel  had  interviewed  Mrs.  Steerman  in  prep¬ 
aration  for  trial  and  during  the  course  of  the  cross  exami¬ 
nation  by  Mr.  McLaughlin,  without  any  foundation  in  fact, 
or  without  any  effort  to  prove  the  innuendo  contained  in 
his  question,  he  propounded  questions  which  left  an  infer¬ 
ence  and  innuendo  with  the  jury  that  appellant’s  trial 
counsel  had  tried  to  frustrate  the  prosecution  and  had  tried 
to  intimidate  the  complaining  witness.  This  is  reflected  in 
J.A.  217. 

“By  Mr.  McLaughlin: 

Question:  Any  time,  while  you  were  in  the  house, 
did  you  ever  hear  Mr.  Offutt,  the  attorney  here,  tell 
your  husband  to  try  to  talk  to  Miss  Ott,  about  dropping 
the  case? 

Mr.  Offutt:  Oh,  now — 

Mr.  McLaughlin : 

Question:  Wliat? 

Answer:  Oh,  I  believe  not. 

Question:  What? 

Answer:  I  mean  not  that  I  can  recall. 

Mr.  Offutt:  If  Your  Honor  please,  unless  he  has 
some  proof  of  that  I  say  that  it  is  a  highly  improper 
question  and  it  is  only  for  the  purpose  of  creating  an 
innuendo  here.  I  move  Your  Honor  for  a  mistrial  in 
view  of  that.  There  is  no  justification,  and  if  he  has 
any  proof  he  should  tell  it,  because  any  lawyer  that 
would  do  that  shouldn’t  practice.  I  say  it  did  not 
happen  and  could  not  happen.  I  have  a  right  to  in¬ 
vestigate  these  cases. 

The  Court:  Motion  denied.” 
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Appellant  also  calls  the  Court’s  attention  to  the  improper 
questions  of  the  prosecuting  attorney  in  cross  examining 
appellant  as  to  the  opening  statement  made  by  appellant’s 
counsel,  which  is  made  a  separate  point  in  the  brief  here 
on  appeal.  Appellant  says  that  this  was  a  further  act  of 
misconduct  on  the  part  of  the  prosecuting  attorney  postu¬ 
lated  to  discredit  the  integrity  of  appellant  and  appellant’s 
counsel,  even  though  the  prosecuting  attorney  was  well 
aware  that  the  opening  statement  was  not  a  binding  admis¬ 
sion  against  appellant. 

The  prosecuting  attorney  in  arguing  the  case  to  the  jury 
continued  his  inflammatory  tactics  and  repeated  and  ac¬ 
centuated  the  improper  and  prejudicial  testimony  he  had 
elicited  on  cross  examination.  In  his  closing  argument  the 
prosecuting  attorney  argued  at  length  over  appellant’s 
failure  to  make  a  statement  and  appellant’s  standing  on  his 
constitutional  rights  when  he  was  apprehended  by  the 
police.  This  is  reflected  at  J.A.  295-6: 

“Now,  we  hear  it  time  and  time  again,  when  the 
defendant  is  arrested  and  questioned  by  the  police,  he 
is  shown  this  card  of  Mary  Ott,  a  patient  of  his,  and  a 
card  that  belongs  to  him,  and  he  is  asked  about  it,  and 
is  told  that  he  is  under  arrest,  and  is  charged  with  per¬ 
forming  an  abortion  on  Mary  Ott,  and  he  says,  ‘I  re¬ 
fuse  to  answer.’ 

And  he  says  from  the  witness  stand,  ‘T  stand  on  my 
constitutional  rights’  ”. 

I  wonder  where  he  learned  that — at  the  television? 
He  stands  on  his  constitutional  rights.  Here  we  have 
an  honest,  honorable  doctor,  who  is  accused  of  per¬ 
forming  an  abortion,  and  he  says,  ‘I  stand  on  'mv 
rights.’  What  has  lie  got  to  hide?  What  has  he  got 
to  hide  that  he  has  to  stand  on  his  constitutional  rights? 
You  have  heard  of  the  time  of  a  kid  in  the  street,  when 
you  say  something  to  him  and  he  says,  ‘I  refuse  to 
answer.  I  might  incriminate  myself.’  That  seems  to 
be  a  cute  phrase  nowadays,  and  if  it  is  a  pet  plir&se, 
Ladies  and  Gentlemen  of  the  jury,  consider  the  type 
of  individual  who  uses  it  or  says  it.  Here  we  have  a 
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man  that  is  accused.  Just  imagine  a  man  coming  to 
your  door  tonight,  knocking  on  your  door,  and  saying, 
‘listen,  you  just  shot  a  man  up  the  street.  Why?’ 
You  would  say,  ‘Wait  a  minute,  boy,  let’s  get  together. 
I  shot  a  man?’  *  •  * 

‘Well,’  you  would  say,  ‘if  that  man  says  I  shot  him, 
bring  the  man  down  here.’  I  will  tell  you  all  that  I 
know  about  it.’  Would  you  go  up  and  say  to  the  officers, 
‘I  refuse  to  answer.  I  stand  on  my  constitutional 
rights’?  Why,  that  is  not  natural  and  it  is  not  logical 
because  we  know  it,  we  hear  it,  those  who  stand  on 
their  constitutional  rights  have  something  to  hide  one 
way  or  another.” 

Appellant  says  this  argument  of  the  district  attorney 
suggesting  that  one  may  not  validly  stand  on  his  constitu¬ 
tional  rights,  and  that  one  is  under  a  duty  to  give  a  state¬ 
ment  when  under  arrest  is  contrary  to  the  rulings  in  various 
federal  courts ;  it  is  specifically  contrary  to  the  rulings  in 
cases  of  Yepp  v.  U.  S.,  S3  Fed.  2nd  43,  McCarthy  v.  U.  S., 
25  Fed.  2nd  298  and  U.  S.  v.  LoBiondo,  135  Fed.  2nd  130. 

The  prosecuting  attorney  made  further  inflammatory 
argument  and  misquoted  the  record  when  he  argued  to  the 
jury  that  appellant’s  counsel  attempted  to  intimidate  and 
threaten  witnesses  who  were  to  be  called  by  the  Govern¬ 
ment.  This  appears  in  the  record,  J.A.  300. 

“Mr.  McLaughlin:  And  when  this  Mr.  OfTutt  goes 
downstairs  and  tries  to  threaten  or  tries  to  intimidate 
someone  to  change  their  testimony,  then  I  say  not  only 
is  he  in  contempt  of  court,  but  he  is  also  abusing  any 
privileges  that  he  might  have  as  an  attorney.” 

The  prosecuting  attorney  continued  his  inflammatory 
argument  when  he  argued  matters  completely  outside  the 
record,  matters  relating  to  the  standard  medical  practice 
in  the  District  of  Columbia.  The  prosecuting  attorney  made 
the  inflammatory  argument  as  to  what  a  juror’s  sister  or 
mother  would  do  if  taken  down  into  a  doctor’s  office  who  did 
not  have  a  receptionist  or  nurse.  Appellant  calls  the  court’s 
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attention  to  the  record  setting  forth  this  portion  of  the 
prosecuting  attorney’s  argument  which  had  only  one  pur¬ 
pose,  and  that  is  to  stir  the  passion  of  the  jury  from  the 
facts  in  the  case  and  to  instill  hostility  toward  the  appel¬ 
lant  really  because  the  appellant  had  been  charged  with  a 
crime  which  arouses  passion.  Appellant  calls  the  court’s 
attention  specifically  to  eight  lines  of  the  prosecuting  at¬ 
torney’s  argument  in  this  respect: 

“And  especially  you  hearing  now1  how  he  operates, 
and  you  go  home  at  night  and  say,  I  wonder  what  he 
did  with  my  wife.  1  wonder  what  he  did  with  my 
daughter  when  he  had  her  down  there,  without  a  soul 
in  hearing  distance,  or  anyone  to  come  to  her  aid  if 
anything  did  happen.  I  don’t  know.  I  don’t  know 
whether  it  is  the  law,  or  what  it  is,  but  it  seems  to  me 
at  least  it  must  be  a  standard  practice  that  when  a 
doctor  specially  treats  a  woman,  or  has  a  woman  cli¬ 
entele,  that  he  should  have  at  least  a  nurse  around 
there.  Tie  should  have  a  woman  of  some  kind  around 
there,  when  he  treats  them,  and  especially  if  the  treat¬ 
ment.  requires  disrobing  of  that  woman.”  ! 

Appellant  now  calls  the  Court’s  attention  to  the  particu¬ 
larly  prejudicial  argument  of  the  prosecuting  attorney  in 
the  snide  innuendo  of  the  trial  court  when  appellant’s 
counsel  objected  to  that  portion  of  the  prosecutor’s  argu¬ 
ment  which  reflected  on  the  criminal  lawyers  who  repre¬ 
sented  people  charged  with  criminal  offenses.  This  is 
reflected  at  J.A.  294. 

“Not  sure,  eh?  He  is  one  who  is  associating  and 
contacting  himself  with  those  people ;  so  that  if  he  says 
they  are  unworthy  of  belief,  what  is  he  doing  with  them? 
What  is  he  associating  and  performing  abortions  for? 
Besides,  you  know,  without  him,  naturally  they  could 
not  be  aborted,  and  it  is  like  the  criminal  without  the 
criminal  lawyer;  he  cannot  be  successful.  *  *  * 

Mr.  OfPutt :  T  object  to  that,  if  Your  Honor  please. 
I  object  to  that  argument.  *  *  *  That  reflects  upon 


every  lawyer  who  represents  a  man  charged  with  a 
crime,  and  I  say  that  it  is  highly  improper.  *  *  # 

The  Court :  It  does  not  reflect  on  every  lawyer. 

Mr.  Offutt:  Well,  it  does  reflect  in  this  case.  Well, 
I  move  for  a  mistrial  and  ask  for  an  exception  Your 
Honor.’  ’ 

Examining  the  total  argument  of  the  prosecuting  attor¬ 
ney,  it  is  seen  that  he  made  a  vicious  and  bitter  argument 
accusing  appellant’s  counsel  of  intimidating  four  witnesses, 
abusing  the  processes  of  the  Court,  and  stating  that  appel¬ 
lant’s  counsel  was  in  contempt  of  court.  This  argument 
was  plainly  to  reinforce  the  statements  of  the  judge  through¬ 
out  the  trial  who  had  indicated  on  numerous  occasions  that 
lie  believed  appellant’s  counsel  to  be  contumaceous.  We 
feel  that  the  conduct  of  the  prosecuting  attorney  through¬ 
out  the  course  of  this  trial  was  calculated  to  put  before  the 
jury: 

1.  That  appellant  had  been  in  trouble  before  on  similar 
charges,  that  he  had  prior  contact  with  the  prosecuting 
attorney,  and  therefore  knew  about  constitutional 
privileges ; 

2.  That  appellant’s  counsel  was  unethical  and  had  used 
foul  and  deceiving  means  in  attempting  to  secure  an 
acquittal. 

When  the  evidence  is  viewed  it  will  be  seen  that  the  prose¬ 
cuting  attorney  did  succeed  in  putting  before  the  jury  the 
proposition  that  appellant  had  been  indicted  on  prior  occa¬ 
sions,  and  that  the  record  is  bereft  and  totallv  devoid  of 
any  evidence  to  support  his  inflammatory  argument  against 
appellant’s  trial  counsel.  We  feel  the  ruling  in  the  Berger 
case  in  the  Supreme  Court  is  applicable:  that  the  duty  of 
a  prosecuting  attorney  in  his  zeal  to  convict  cannot  over¬ 
ride  basic  fairness  and  the  fundamental  right  of  an  appel¬ 
lant  to  due  process  of  law.  In  this  case  we  have  a  plain 
example  of  a  prosecuting  attorney  whose  zeal  to  convict 
appellant  overrode  his  better  judgment.  We  have  in  case 
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a  prosecuting  attorney  who  attempted  to  convict  the  appel¬ 
lant  on  four  other  occasions  which  resulted  in  acquittals, 
and  in  his  desperate  effort  to  convict  appellant  in  this  case, 
he  has  overstepped  the  bounds  of  basic  fairness  and  his 
continual  prejudicial  cross  examination  with  the  admitted 
condonation  of  the  court  constituted  prejudicial  error,  and 
it  becomes  the  duty  of  this  court  to  reverse  the  judgment 
of  the  court  below. 

i 

VIII.  The  Trial  Judge  Violated  the  Rule  Announced  in 
Alford  v.  U.S..  supra,  and  Hiss  v.  U.S.,  88  Fed.  Sup.  559, 
When  he  Refused  to  Allow  Appellant's  Counsel  to  Cross- 
Examine  the  Complaining  Witness  as  to  Her  Mental 
Stability  and  Psychiatric  Treatment  From  Records  of  the 
Bethesda  Naval  Hospital. 

Appellant  was  convicted  of  the  abortion  which  was  alleged 
to  have  been  performed  in  May,  1951.  Appellant’s  counsel 
sought  to  show  by  cross-examination  and  by  the  records  of 
the  Bethesda  Naval  Hospital,  that  the  complaining  witness 
was  a  psychiatric  patient  at  the  Hospital,  was  mentally 
unstable,  and  on  prior  occasions  had  attempted  to  have 
abortions  performed  upon  her.  Appellant  suggests  to  this 
Court  that  in  determining  the  credibility  of  the  witnesses, 
in  light  of  the  Alford  case  in  the  Supreme  Court,  w/hich 
expounds  the  principle  that  on  cross-examination  a  witness 
may  be  put  in  his  or  her  setting,  it  was  essential  for1  the 
defense  to  show  that  the  complaining  witness  in  this  ease, 
Mary  Lee  Ott,  was  of  a  psychotic  nature  and  hence  her  testi¬ 
mony  should  be  viewed  with  scrutiny. 

Dr.  Kilpatrick,  a  witness  called  by  the  Government,  testi¬ 
fied  that  in  his  opinion  the  complaining  witness  suffered 
from  an  induced  abortion  in  January,  1952.  In  support  of 
his  opinion,  the  Doctor  testified  he  had  studied  the  entire 
medical  file  of  the  complaining  witness  and  had  taken  into 
consideration  all  her  prior  medical  history  in  formulating 
the  conclusion  that  she  had  suffered  from  an  induced  abor¬ 
tion  rather  than  a  spontaneous  abortion.  On  cross- 
examination,  appellant’s  counsel  elicited  the  essential  fact 
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that  the  Doctor  had  predicated  his  opinion  upon  the  entire 
medical  history  of  the  complaining  witness  (J.A.  Off. 
122-123) : 

“By  Mr.  Offutt: 

Q.  Did  you  not,  Dr.  Kilpatrick,  in  connection  with 
the  treatment  of  this  patient,  study  the  entire  chart 
of  this  case  to  know  about  the  patient? 

A.  Yes.” 

In  order  to  impeach  the  opinion  of  Dr.  Kilpatrick,  appel¬ 
lant’s  counsel  sought  to  inquire  on  cross-examination  if 
the  Doctor,  in  formulating  his  opinion,  gave  consideration 
to  the  medical  history  of  the  complaining  witness  at  the 
Bethesda  Naval  Hospital  when  she  was  committed  to  the 
psychiatric  ward  (J.A.  Off.  137) : 

“By  Mr.  Offutt: 

Q.  Doesn’t  the  history  in  the  hospital  record  show 
that,  that  you  read  and  used  in  your  diagnosis  and 
opinion? 

*  *  *  • 

Mr.  Offutt:  That  she  had  tried  to  induce  the  doctors 
in  the  Naval  Medical  Center,  in  1950,  to  perform  an 
abortion  on  her? 

Mr.  McLaughlin:  1950? 

The  Court :  1950,  I  think  that  is  an  outrageous  ques¬ 
tion  to  ask.” 

The  court  then  indicated  that  any  medical  history  of  the 
complaining  witness  in  1950  was  irrelevant  (J.A.  Off.  138) : 

“The  Court:  And  you  will  recall,  in  connection  with 
the  cross  examination  of  Mrs.  Ott,  I  ruled  at  the  bench 
vou  could  not  ask  about  something  that  happened  in 
1950.” 

The  Court  stated  further  at  J.A.  Off.  138: 

“Yes,  he  is.  He  is  entitled  to  make  his  defense. 
The  question  is  whether  he  performed  the  two  abortions 
charged  in  this  indictment  in  1951  and  1952.  Anything 
that  happened  in  1950  is  absolutely  irrelevant.” 
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Appellant  had  information  that  the  complaining  witness 
in  1950,  less  than  seven  months  before  the  alleged  abortion 
ot  May  2,  1951,  had  beseeched  doctors  of  the  Naval  Medical 
Center  to  perform  an  abortion  upon  her  and  had  acted  in 
such  an  irrational  manner  that  she  was  committed  to  a 
psychiatric  ward  for  several  months  for  treatment.  Ac¬ 
cordingly,  appellant’s  counsel  served  a  subpoena  duces 
tecum  upon  a  Mr.  Hubert  Holton  of  the  Bethesda  Naval 
Hospital,  calling  for  the  production  of  the  complete  medical 
records  and  history  of  the  complaining  witness,  Mary  Lee 
Ott,  so  that  he  might  further  interrogate  the  complaining 
witness  concerning  her  mental  treatment.  Mrs.  Ott  had 
denied  on  cross-examination  that  she  had  received  psychi¬ 
atric  treatment.  When  the  witness  responded  to  the  sub¬ 
poena  with  the  requested  records,  the  court  promptly  inter¬ 
vened,  refused  to  allow  the  records  to  be  inspected,  and 
ultimatelv  sealed  the  records  until  this  Court,  bv  its  order, 
allowed  appellant’s  counsel  to  inspect  them.  The  trial 
judge’s  actions  in  this  matter  are  reflected  at  (J.A.  Off. 
198): 

“By  Mr.  Offutt: 

Q.  This  directs  you  to  bring  with  you  all  medical 
records  pertaining  to  Mrs.  Mary  M.  Ott  or  Mary  Lee 
Ott,  relative  to  birth  of  child  Gloria,  in  1950,  and  any 
other  medical  records  of  Mrs.  Mary  M.  Ott  or  Mary 
Lee  Ott. 

Now,  Mr.  Holton,  would  you  examine  those  records 
and  see  if  you  have  the  records  in  that  file  relating  to 
any  psychiatric  treatment  in  Ward — 

Will  your  Honor  indulge  me?  ! 

The  Court :  T  am  going  to  exclude  the  question. 

#  *  *  # 

J.A.  Off.  199: 

The  Court :  I  am  sustaining  the  objection  to  the 
question  on  the  ground  that  it  is  irrelevant,  immaterial 
and  incompetent.” 


Appellant’s  trial  counsel  then  made  a  proffer  of  what 
he  intended  to  prove  ( J.A.  204)  ( J.A.  Off.  250) : 

“Mr.  Offutt:  I  want  to  develop  by  direct  testimony 
the  treatment  she  underwent  there,  Your  Honor,  in  the 
psychiatric,  for  mental  trouble,  to  show  the  mental 
capacity  to  testify  in  this  case,  Your  Honor.” 

The  trial  judge  excluded  the  records  and  refused  to  allow 
appellant  to  utilize  them,  when  he  stated  that  the  complain¬ 
ing  witness  had  not  been  adjudicated  of  unsound  mind. 
The  trial  court  stated  at  J.A.  204-6: 

“The  Court:  I  am  not  going  to  permit  that,  because, 
as  I  said,  I  am  not  going  to  permit  any  counsel  in  any 
case,  to  hold  up  a  witness  to  disgrace,  humiliation  and 
embarrassment,  except  as  it  is  strictly  relevant  to  the 
issues.  The  witness  is  entitled  to  be  protected  by  the 
Court.” 

Appellant  says  that  the  ruling  of  the  trial  judge  in  deny¬ 
ing  appellant  the  right  to  inspect  the  records  of  the 
Bethesda  Naval  Hospital  was  erroneous  for  two  reasons. 
One,  the  patient’s  mental  condition  in  1950  and  her  psychi¬ 
atric  treatment  in  1950,  was  certainly  not  remote  or  irrele- 
vant  to  the  abortion  of  Mav,  1951.  This  testimonv  and  the 
records  of  the  Bethesda  Naval  Hospital  should  have  been 
admitted  in  accordance  with  the  recent  ruling  in  U.S.  v. 
Hiss,  88  Fed.  Sup.  559,  which  reads  as  follows: 

“The  existence  of  insanity  or  mental  derangement 
is  admissible  for  the  purpose  of  discrediting  a  witness. 
Evidence  of  insanity  is  not  merely  for  the  judge  on  the 
question  of  competency,  but  goes  to  the  jury  to  affect 
credibility.  Citing  District  of  Columbia  v.  Arm.es , 
107  U.S.  519.  Coffi?i  v.  Rrichard ,  148  F.  (2d)  278.  U.S. 
v.  Pugliese,  153  F.  (2d)  497.  Since  the  use  of  psychi¬ 
atric  testimony  to  impeach  the  credibility  of  a  witness 
is  a  comparatively  modern  innovation,  there  appears 
to  be  no  federal  cases  dealing  with  this  precise  ques¬ 
tion.  However  the  importance  of  insanity  on  the  ques¬ 
tion  of  credibility  of  witnesses  is  often  stressed.  There 
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arc  some  state  cases  in  which  such  testimony  has  been 
held  to  be  admissible  or  which  indicate  that  if  this 
question  had  been  presented,  it  would  have  been  admis¬ 
sible.  Citing  People  v.  Cowles,  1929,  246  Michl  429, 
224  N.W.  387 ;  see  also  State  v.  Wesler,  1948,  1  N.J. 
58,  61  A.  2d  746;  Ellarson  v.  Ellarson,  1921,  198  App. 
Div.  103,  107,  190  N.Y.S.  6;  Jeffers  v.  State,  14p  Ga. 
74,  88  S.E.  571;  Bouldin  v.  State,  1920,  87  Tex.  Cr.  R. 
419,  222  S.W.  565;  15  A.L.R.  932.” 

The  trial  judge  then  ordered  the  records  of  the  Bethesda 
Naval  Hospital  marked  for  identification  and  they  were 
sealed  as  Defendant’s  Exhibit  No.  9.  Appellant  now  calls 
the  Court’s  attention  to  certain  portions  of  those  records 
which  he  believes  clearly  shows  the  error  of  the  i  trial 
judge  in  refusing  to  allow  appellant  to  cross-exam inie  the 
complaining  witness  from  these  records  and  for  refusing  to 
allow  appellant  to  introduce  these  records  in  evidence. 
Appellant  calls  the  Court’s  attention  to  the  records  of 
Bethesda  Naval  Hospital,  pages  “1-1”  and  “1-2”,  showing 
the  physical  condition  of  the  complaining  witness  on  the 
date  of  her  admission,  September  13,  1950,  to  the  Bethesda 
Naval  Hospital.  We  call  the  Court’s  particular  attention 
to  pages  “1-20”  and  “1-21”  of  these  records,  showing  the 
medical  diagnosis  of  the  condition  of  the  complaining  wit¬ 
ness’  head,  and  the  detailed  report  at  “1-21”  of  her  conduct 
while  she  was  confined  to  the  regular  ward  and  her  subse¬ 
quent  transfer  to  the  psychiatric  ward  for  psychiatric 
observation.  I 

We  invite  the  Court’s  attention  to  page  “1-37”  of  the 
records  of  Bethesda  Naval  Hospital,  which  reflects  the 
desire  of  this  woman  to  be  aborted  and  her  conduct;  and 
demeanor  to  others  following  consultation.  We  call  par¬ 
ticular  attention  to  that  portion  of  the  report  dealing 
with  the  mental  behavior  of  the  complaining  witness  and  the 
inability  to  interview  her.  The  Court’s  attention  is  also 
called  to  the  progress  reports  and  diagnosis  of  the  physi¬ 
cians  at  page  “1-40”  of  the  Bethesda  records,  reflecting 
the  attempts  of  the  complaining  witness  to  effectuate  a 
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miscarriage  herself,  and  her  irrational  behavior  when  the 
officials  at  the  hospital  discovered  these  attempts. 

We  call  the  Court’s  attention  to  the  last  paragraph  of 
page  “1-40”,  under  date  of  March  9,  1950,  in  which  it  is 
reported  that  the  complaining  witness  behaved  in  a  manner 
which  we  feel  would  have  been  extremely  important  to  have 
elicited  on  cross-examination.  We  call  the  Court’s  atten¬ 
tion  to  the  treatment  administered  bv  the  physicians  at  the 
Bethesda  Naval  Hospital,  reported  at  page  “1-43”  and 
“1-44”,  and  the  irrational  conduct  of  the  complaining  wit¬ 
ness  on  March  10,  1950,  reported  on  page  “1-55”  of  the 
medical  records. 

Appellant’s  counsel,  throughout  the  trial,  attempted  to 
show  that  the  complaining  witness  was  unstable  and  was 
a  pathological  liar.  In  support  of  these  contentions  we 
invite  the  Court’s  attention  to  the  progress  reports  of  the 
psychiatric  ward  at  Bethesda  Naval  Hospital,  at  pages 
“1-55”  and  “1-56”,  under  date  of  March  12,  1950,  March 
15,  1950  and  April  12,  1950.  We  believe  that  if  it  could 
have  been  shown  to  the  jury  that  the  complaining  witness 
had  indicated  a  desire  to  die,  and  had  inquired  of  certain 
individuals  as  to  how  this  could  be  accomplished,  it  would 
have  had  an  effect  upon  her  credibility.  We  call  the  Court’s 
attention  to  the  medical  records  at  page  “1-89”.  In  regard 
to  the  general  belligerent  attitude  of  the  complaining  wit¬ 
ness,  we  call  attention  to  page  “1-94”,  and  as  to  the  con¬ 
dition  of  her  head  following  concussion,  page  “1-99”. 
As  to  the  prior  sexual  history  of  the  complaining  witness, 
we  call  attention  to  page  “1-102”,  under  date  of  March  9, 
1950.  We  call  the  Court’s  attention  to  the  final  report  of 
the  psychiatric  division  of  Bethesda  Naval  Hospital,  at 
page  “1-109”. 

We  suggest  to  this  Court  that  an  inspection  of  these 
records  clearly  shows  that  appellant’s  counsel  should  have 
been  able  to  cross-examine  the  complaining  witness  concern¬ 
ing  her  psychiatric  treatment  and  that  these  records,  and 
doctors,  if  necessary,  would  have  been  called  by  appellant 


to  support  appellant’s  theory  that  the  complaining  witness 
was  a  psychopathic  liar  and  of  unsound  mind.  This  is  in 
strict  accordance  with  the  ruling  of  Judge  Kauffman  in 
the  Hiss  case. 

We  also  suggest  to  the  Court  that  the  denial  by  the 
complaining  witness  on  cross-examination  that  she  had 
ever  been  treated  for  psychiatric  reasons  laid  the  founda¬ 
tion  for  the  introduction  of  these  records,  in  accordance 
with  the  recent  ruling  of  the  Supreme  Court  in  Gordon  v. 
U.S.,  97  L.  Ed.  289  (J.A.  121).  In  that  case,  as  in  this  ‘case, 
defendant’s  counsel  had  established  by  cross-examination, 
a  foundation  that  certain  papers  were  in  the  possession  of 
the  Government,  which  contradicted  the  testimony  of  the 
main  Government  witness.  When  defense  counsel  demanded 
the  right  to  inspect  these  statements  the  request  was 
refused.  The  Court  of  Appeals  affirmed  the  conviction^  and 
the  Supreme  Court  reversed,  stating: 

“By  proper  cross-examination,  defense  counsel  laid 
a  foundation  for  his  demand  by  showing  that  the  docu¬ 
ments  were  in  existence,  were  in  possession  of  the 
Government,  were  made  by  the  Government’s  witness 
under  examination,  were  contradictory  of  his  present 
testimony,  and  that  the  contradiction  was  as  to  rele- 
vant,  important  and  material  matters  which  dirfectlv 
bore  on  the  main  issue  being  tried;  the  participation 
of  the  accused  in  the  crime.” 

The  Supreme  Court,  in  reversing  the  action  of  the  trial 
court  and  the  Court  of  Appeals,  stated  a  proposition  of 
law  which  we  feel  is  expressly  applicable  to  the  facts  in  the 
instant  case.  The  Court  stated: 

“It  is  unnecessary  to  decide  whether  it  would  have 
been  reversible  error  for  the  trial  judge  to  exclude 
these  statements  once  they  had  been  produced  and 
inspected.  For  production  purposes,  it  need  only 
appear  that  the  evidence  is  relevant,  competent, ;  and 
outside  of  any  exclusionary  rule,  for  rarely  can  the 
trial  judge  understandably  exercise  his  discretion  to 
exclude  a  document  which  he  has  not  seen,  and  no 
appellate  court  could  rationally  say  whether  the  ex- 


eluding  of  evidence  unknown  to  the  record  was  error, 
or,  if  so,  was  harmless.” 

Appellant  also  calls  the  Court’s  attention  to  the  language 
of  the  Second  Circuit  in  the  case  of  U.  S.  v.  Andolachek, 
142  F.  (2d)  503,  wherein  Judge  Hand  announced  the  rule 
that  the  Government  cannot  suppress  evidence  merely  be¬ 
cause  it  might  be  favorable  to  the  accused. 

"We  respectfully  submit  that  the  ruling  of  the  trial  judge 
that  he  would  not  allow  such  testimony  unless  the  complain¬ 
ing  witness  had  been  adjudicated  of  unsound  mind,  is 
contrary  to  the  modern  authorities  and  his  refusal  to  allow 
appellant’s  counsel  to  inspect  these  medical  records  con¬ 
stituted  reversible  error  within  the  recent  ruling  of  the 
Supreme  Court  in  Gordon  v.  U.S.,  supra. 

Because  of  the  errors  cited  above  we  submit  that  the 
judgment  of  the  court  below  should  be  reversed. 

IX.  The  Trial  Judge  Committed  Reversible  Error  in  Refusing 
to  Allow  Appellant's  Counsel  to  Inspect  the  Medical 
Records  of  the  Mt.  Alto  Hospital  and  to  Cross-Examine  Dr. 
Kilpatrick  From  the  Entries  Contained  in  These  Records. 

Appellant  suggests  to  this  Court  that  the  error  com¬ 
plained  of  here  is  very  similar  to  the  error  complained  of 
in  regard  to  the  Bethesda  Naval  Hospital  records. 

Shortly  after  the  alleged  abortion  in  January,  1952,  the 
complaining  witness  was  taken  to  the  Mt.  Alto  Hospital, 
where  she  underwent  a  period  of  treatment.  The  Govern¬ 
ment  chose  to  call  a  Dr.  Kilpatrick,  from  the  Mt.  Alto 
Hospital,  who  testified  that  in  his  opinion  the  complaining 
witness  had  suffered  from  an  induced  abortion  (J.A.  154). 
Dr.  Kilpatrick  testified  that  he  had  examined  the  complain¬ 
ing  witness  at  Mt.  Alto  Hospital  in  January,  1952.  During 
the  course  of  the  doctor’s  direct  examination  he  had  occa¬ 
sion  to  refresh  his  recollection  from  certain  records  of 
Mt.  Alto  Hospital.  This  is  reflected  in  the  Joint  Appendix 
at  page  J.A.  150-4: 


“By  Mr.  McLaughlin:  | 

Q.  Doctor,  from  those  records  that  you  are  looking 
at,  are  these  Mt.  Alto  Hospital  records? 

A.  Yes,  sir.”  j 

On  cross-examination  Dr.  Kilpatrick  readily  admitted 
that  in  forming  his  opinion  that  the  complaining  witness 
had  suffered  from  an  induced  abortion,  he  took  into  con¬ 
sideration  the  entire  medical  history  and  records  of  the 
complaining  witness  at  Mt.  Alto  Hospital.  This  is  re¬ 
flected  in  (J.A.  Off.  122) : 

“By  Mr.  Offutt: 

Q-  Did  you  not,  Dr.  Kilpatrick,  in  connection  with 
the  treatment  of  this  patient,  study  the  entire  Chart 
of  this  patient? 

A.  Yes.  | 

Appellant’s  counsel,  during  the  course  of  cross-examina¬ 
tion,  requested  the  trial  judge  for  permission  to  inspect 
the  records  of  Art.  Alto  Hospital  which  Dr.  Kilpatrick  had 
studied  and  used  in  formulating  his  opinion  that  the  com¬ 
plaining  witness  suffered  from  an  induced  abortion.  It 
was  not  only  appellant’s  contention  that  Dr.  Kilpatrick 
did  not  have  the  necessary  training  in  gynecology  to 
formulate  an  opinion,  but  counsel  contended  further  that 
the  medical  history  of  the  complaining  witness  showed  that 
she  suffered  at  least  three  or  four  prior  abortions  and  that 
her  physical  makeup  was  such  that  she  was  subject  to 
spontaneous  abortions.  Appellant  ’s  counsel  contended:  fur¬ 
ther  that  the  medical  history  would  show  that  shortly  after 
the  complaining  witness’  hospitalization  in  Mt.  Alto  Hos¬ 
pital  she  denied  than  any  instruments  had  been  inserted 
into  her  vagina.  This  is  reflected  at  (J.A.  Off.  110-112) 
when  Dr.  Kilpatrick,  testifying  from  certain  of  the  records 
of  Alt.  Alto  Hospital,  stated : 

“By  AH.  Offutt: 

Q.  And  you  were  talking  about  an  examination  that 
you  read  from  where  you  referred  to  the  uterus  being 


about  the  size  of  a  grapefruit.  Who  was  that  exami¬ 
nation  made  by? 

A.  Dr.  Barter  and  Dr.  Burke. 

#  #  #  * 

Q.  What  is  the  date? 

A.  January  18. 

Q.  You  were  referring  to  the  — you  said  that  on 
admission  she  denied  any  attempt  at  abortion? 

A.  Bight. 

Q.  Do  you  refer  to  that,  you  medical  men,  as  deny¬ 
ing  any  instrumentation? 

A.  Yes. 

Q.  What  words  does  the  record  use  in  that  connec¬ 
tion?  Does  it  say  ‘Denies  any  instrumentation’? 

A.  Yes.  Denies  instrumentation.” 

Thus  appellant’s  counsel  secured  from  Dr.  Kilpatrick 
and  the  hospital  records  evidence  that  the  complaining  wit¬ 
ness  had  denied  that  any  abortion  was  performed  upon 
her  or  that  any  instrument  had  been  inserted  in  her  vagina. 
This  was  expressly  contrary  to  her  testimony  at  the  trial, 
and  accordingly  appellant’s  counsel  requested  permission 
to  inspect  all  the  records.  This  is  found  in  the  record  at 
J.A.  Off.  112: 

“By  Mr.  Otfutt: 

Q.  Mav  I  follow  a  moment? 

T1  le  Witness:  Is  this  permissible?  Your  Honor, 
may  he  examine  these  records? 

The  Court:  No.” 

Appellant  suggests  to  the  Court  that  there  are  two  dis¬ 
tinct  theories  under  which  appellant  should  have  had  access 
to  these  medical  records  for  the  purpose  of  cross-examina¬ 
tion.  One  theory,  and  a  well  established  one,  is  that  when 
Dr.  Kilpatrick  predicated  the  opinion  which  the  Govern¬ 
ment  elicited  that  the  complaining  witness  had  suffered 
from  an  induced  abortion,  counsel  had  the  right  to  cross- 
examine  him  as  to  the  manner  in  which  he  arrived  at  his 
opinion.  Since  the  Doctor  had  testified  that  he  had  read 
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the  entire  medical  file  of  the  complaining  witness,  appel¬ 
lant’s  counsel  should  have  been  able  to  inspect  these,  rec¬ 
ords  and  to  have  questioned  the  Doctor  minutely  as  to  the 
physical  condition  of  the  complaining  witness  and  to  elicit 
from  the  Doctor  on  just  what  basis  he  concluded  that  she 
had  in  fact  suffered  from  an  induced  abortion.  It  must 
be  remembered  that  appellant’s  counsel  challenged  the 
competency  of  the  young  physician  (J.A.  149),  and  sq  his 
qualifications  in  the  field  of  gynecology  w7erc  in  issue.  The 
ruling  of  the  trial  judge  which  forbade  appellant’s  counsel 
from  utilizing  the  file  of  Mt.  Alto  Hospital  precluded  Coun¬ 
sel  from  effectively  impeaching  the  opinion  of  Dr.  Kilpat¬ 
rick.  Throughout  the  trial  appellant’s  counsel  sought  to 
develop  that  the  complaining  witness  was  in  very  poor 
health,  that  she  was  subject  to  chronic  pregnancy,  and  that 
she  had  at  various  intervals  requested  physicians  to  abort 
her;  also  that  she  had  suffered,  spontaneous  abortions. 
Appellant’s  counsel  also  sought  to  develop  that  the  com¬ 
plaining  witness  had  been  subjected  to  psychiatric  treat¬ 
ment  and  that  she  had  a  predisposition  to  falsely  accuse 
people  of  mistreating  her.  Hence,  when  the  Government 
chose  to  put  in  issue  the  physical  condition  of  the  com¬ 
plaining  witness  by  eliciting  the  opinion  of  Dr.  Kilpatrick, 
it  was  the  right  of  appellant  to  thoroughly  cross-examine 
Dr.  Kilpatrick  as  to  the  physical  condition  of  the  complain¬ 
ing  witness. 

Wo  direct  the  Court’s  attention  to  the  enormous  file  of 
Mt.  Alto  Hospital  reflecting  the  long  period  of  treatment 
the  complaining  witness  underwent.  We  feel  that  through 
cross-examination  appellant’s  counsel  could  have  vitiated 
the  opinion  of  the  Doctor  that  the  complaining  witness 
suffered  from  an  induced  abortion,  and  it  could  have  been 
shown  that  the  complaining  witness  was  in  very  poor  health 
and  subject  to  spontaneous  abortions.  We  believe  that 
this  wrould  have  had  a  graphic  effect  not  only  on  the 
question  of  the  alleged  abortion  in  January,  1952,  hut 
also  on  the  alleged  abortion  of  May,  1951. 


We  call  the  Court’s  attention  to  the  opinion  of  the 
Supreme  Court  in  Gordon  v.  TJ.S.,  supra,  which  we  believe 
has  application  to  the  proposition  of  law  here  advanced. 
Appellant’s  counsel  on  cross-examination,  had  elicited  from 
the  Doctor  an  admission  that  the  complaining  witness  had 
denied,  when  she  first  entered  Mt.  Alto  Hospital,  that  any 
abortion  had  been  performed  upon  her.  This  was  contrary 
to  her  testimony  at  the  time  of  trial  and  hence  appellant’s 
counsel,  having  laid  the  foundation  by  showing  a  contrary 
statement  of  the  complaining  witness,  should  have  been 
allowed  to  inspect  the  records  so  that  he  might  examine 
the  complaining  witness  as  to  all  matters  relating  to  the 
alleged  abortions  in  May,  1951  and  January,  1952. 

We  say,  therefore,  that  the  ruling  of  the  trial  judge  in 
refusing  appellant’s  counsel  the  right  to  inspect  these  rec¬ 
ords  constituted  reversible  error  and  it  becomes  the  duty 
of  this  Court  to  reverse  the  judgment  of  the  court  below. 

X.  The  Trial  Judge  Deprived  Appellant  of  a  Fair  Trial  When 
the  Record  Throughout  Shows  That  the  Trial  Judge 
Assumed  the  Functions  of  Advocacy  and  Violated  the 
Recent  Ruling  in  Brandt  v.  U.S.,  supra. 

Appellant  will  now  discuss  what  he  feels  is  particularly 
patent  throughout  the  entire  record,  namely,  the  conduct 
of  the  trial  judge  in  exceeding  all  bounds  of  fair  comment 
and  assuming  the  role  of  a  prosecutor.  While  a  federal 
judge  is  allowed  a  certain  freedom  of  comment  during  the 
course  of  a  criminal  trial  (Quercia  v.  TJ.S.,  289  U.S.  4b6; 
53  S.  Ct.  69S),  there  are  limitations,  and  we  feel  that  the 
trial  judge  in  this  case  transcended  the  bounds  of  judicial 
comment,  as  announced  in  Brandt  v.  TJ.S.,  supra.  In  the 
Brandt  case  the  court  stated: 

“Thus  the  examination  of  witnesses  and  discussions 
with  counsel  by  the  court  were  spotted  with  a  number 
of  remarks  which  were  not  of  the  form  to  elicit  infor¬ 
mation  or  direct  the  trial  procedure  into  proper  chan¬ 
nels,  but  rather  to  cut  into  the  presumption  of  inno¬ 
cence  to  which  defendants  are  entitled.” 
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Appellant  also  calls  the  Court’s  attention  to  the  foot¬ 
notes  in  the  Brandt  case,  reflecting  the  active  participation 
of  the  trial  judge  during  the  course  of  the  trial. 

In  support  of  appellant’s  contention  that  the  trial  judge 
in  this  case  actively  assumed  the  role  of  prosecutor  rather 
than  that  of  a  federal  judge,  we  call  this  Court’s  attention 
to  the  conduct  of  the  trial  court  throughout  the  trial,  as  it 
sustained  objections  which  were  not  made,  interrupted 
appellant’s  counsel,  excluded  testimony  before  objections 
were  noted  by  the  prosecuting  attorney,  cross-examined 
the  witnesses,  interrogated  appellant’s  counsel  and  then 
instructed  the  jury,  devoting  extensive  time  and  inany 
pages  of  the  transcript  to  the  Government  evidence  and 
testimony,  and  omitting  and  misconstruing  evidence  intro¬ 
duced  by  appellant. 

In  order  to  illustrate  to  this  Court  the  active  intervention 
of  the  trial  judge  throughout  the  trial,  invariably  to  the 
assistance  of  the  Government  and  to  the  detriment  of  appel¬ 
lant,  we  will  initially  direct  the  Court’s  attention  to  the 
opening  statement  of  Government  counsel  (J.A.  39-46). 
There  in  the  course  of  some  15  pages  of  transcript,  there  is 
not  a  single  interruption  by  the  trial  court.  We  invite 
the  Court’s  attention  at  the  same  time  to  the  conduct  of 
the  trial  judge  during  the  course  of  the  opening  statement 
of  appellant  ’s  counsel,  wherein  the  court  persistently  inter¬ 
rupted  appellant’s  counsel,  although  the  prosecuting  at¬ 
torney  had  made  no  objection.  In  this  connection  we  rpfer 
the  Court  to  the  following  record  numbers:  (J.A.  182,  184, 
187-192)  (J.A.  Off.  163-167). 

Appellant’s  counsel  has  numerically  computed  the  num¬ 
ber  of  interruptions  by  the  trial  judge  and  rulings  by  the 
trial  judge,  although  no  objection  was  made  by  the  prose¬ 
cuting  attorney.  During  the  course  of  the  opening  state¬ 
ment  of  appellant’s  counsel  there  were  some  34  interrup¬ 
tions  by  the  trial  judge.  A  typical  example  is  to  be  found 
at  J.A.  190: 

“Mr.  Offutt:  *  *  *  We  will  show  you  that  when  she 
had  the  living  child,  and  before  the  living  child  was 


born,  she  had  to  be  hospitalized  and  make  some  efforts 
to  prevent  a  miscarriage. 

The  Court:  Now,  1  am  going  to  exclude  that. 

Mr.  McLaughlin:  I  object  to  it.” 

Appellant  calls  the  Court’s  attention  to  the  fact  that  the 
trial  judge  even  interrupted  appellant’s  counsel  when  he 
was  relating  in  his  opening  statement  the  testimony  appel¬ 
lant  intended  to  introduce  regarding  the  all-important  date 
of  May  7.  After  the  trial  judge  interrupted,  the  prosecut¬ 
ing  attorney  apparently  realized  the  relevancy  of  appel¬ 
lant’s  statement  and  requested  the  trial  judge  to  allow 
appellant  to  proceed  (J.A.  182)  (R.  858). 

Appellant’s  counsel  calls  the  Court’s  attention  to  the 
testimony  of  all  witnesses  set  forth  in  the  joint  appendix 
in  the  case  of  Offutt  v.  U.S.,  No.  11,466  from  pages  45  to 
256,  all  of  which  reflects  a  constant  intervention  by  the 
trial  judge,  invariably  in  favor  of  the  Government,  and 
departing  from  all  permissible  bounds  of  federal  comment. 

In  view  of  the  fact  appellant  was  convicted  of  the  abor¬ 
tion  of  May  2,  1951,  appellant  deems  it  expedient  to  point 
out  to  the  Court  the  conduct  of  the  trial  judge  during  the 
examination  of  the  key  Government  witnesses,  Mary  Lee 
Ott  and  George  Christenson.  Appellant  directs  the  Court’s 
attention  to  the  direct  examination  of  Mary  Lee  Ott  (J.A. 
47-88).  During  the  course  of  that  examination  the  trial 
judge  at  no  time  interrupted  the  prosecuting  attorney  or 
excluded  questions  without  objection  being  voiced. 
Appellant  now  calls  the  Court’s  attention  to  the  cross- 
examination  of  Marv  Lee  Ott,  and  it  will  be  seen  that  in 
approximately  172  instances  the  trial  judge  excluded 
proffered  testimony  and  forbade  questions  prior  to  any 
objection  by  the  District  Attorney.  Indeed,  in  most  of  the 
cases,  the  trial  judge  sustained  an  objection  which  was  not 
made,  or  excluded  a  proposed  answer  before  the  District 
Attorney  could  object.  This  is  reflected  in  the  cross- 
examination  of  the  complaining  witness  at  J.A.  88-89, 
91-124. 
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Appellant  will  now  set  forth  a  typical  example  of  one  of 
the  record  references  above  (J.A.  99).  In  this  instance 
appellant’s  counsel  was  attempting  to  show  that  the  com¬ 
plaining  witness  resented  appellant’s  counsel: 

“Q.  You  are  pretty  mad  with  me,  aren’t  vou?| 

The  Court:  1  am  going  to  exclude  that  question, 
because  that  has  nothing  to  do  with  this  case.  Bias 
against  a  party  would  be  admissible,  but  bias  against 
counsel,  no.” 

In  another  instance  appellant’s  counsel  was  trying  to 
ascertain  where  the  complaining  witness  secured  the  money 
she  allegedly  paid  for  the  abortion  (J.A.  Off.  57,  58) : 

“Q.  Where  did  you  get  the  other  $20? 

The  Court:  I  think  that  is  immaterial.  I  do  not 
think  the  witness  should  answer  that.  You  mav  an- 
swer  if  you  want  to,  but  you  don’t  have  to.” 

Appellant  wishes  to  suggest  that  this  was  elicited  on  direct 
examination  and  it  was  entirely  proper,  in  view  of  the 
Supreme  Court  ruling  in  the  Alford  case,  to  question  the 
witness  as  to  where  she  received  the  money  she  allegedly 
paid  for  the  abortion. 

At  J.A.  110  we  find  the  following: 

“Q.  This  statement  you  referred  to  that  you  mhde  in 
the  hospital,  do  you  know  the  date  that  you  made  that 
statement? 

The  Court:  No;  I  am  going  to  exclude  that.  You 
have  a  right  to  confront  the  witness  with  any  prior 
statement  that  she  has  made,  if  you  think  it  contra¬ 
dicts  anything  she  has  stated  on  the  witness  stand, 
but  that  is  as  far  as  you  can  go.” 

Appellant  calls  the  Court’s  attention  to  the  direct  exam¬ 
ination  of  the  corroborating  witness  to  the  abortion  of 
May  2,  1951,  George  Christenson.  This  is  found  (J.A;  Off. 
106-107)  (J.A.  469-490)  in  Joint  Appendix.  During  a 
lengthy  direct  examination  by  the  prosecuting  attorney 
there  were  no  interruptions  by  the  Court  excluding  or 
striking  questions  of  the  District  Attorney.  Appellant  now 
calls  the  Court’s  attention  to  the  cross-examination  of  the 


witness  Christenson,  wherein  the  trial  court,  on  54 
occasions,  on  his  own  motion  and  without  objection  from 
the  prosecuting  attorney,  intervened  in  the  following 
instances  and  excluded  questions  of  appellant’s  counsel, 
refusing  to  allow  the  witness  to  answer  (J.A.  163-169) 
( J.A.  Off.  138-9,  144) : 

Appellant  calls  the  Court’s  attention  to  one  of  the  record 
references  above,  wherein  the  trial  judge,  on  his  own 
motion,  refused  to  allow  appellant’s  counsel  to  ask  leading 
questions  on  cross-examination  (J.A.  Off.  138,  139)  : 

“By  Mr.  Offutt: 

Q.  Didn’t  you  refuse  to  sign  this  statement  until 
you  had  been  promised — strike  that — weren’t  you 
promised — 

The  Court:  Don’t  say ‘weren’t  you’.  You  must  ask 
him  ‘were  you’,  but  don’t  assume  a  fact  in  your  ques¬ 
tion  concerning  which  there  is  no  testimony  in  the 
record.” 

In  regard  to  Officer  Sullivan,  Appellant  calls  the  Court’s 
attention  to  J.A.  Off.  155  to  161,  J.A.  176.  In  all  of 
these  instances  the  trial  judge  excluded  testimony,  without 
waiting  for  an  objection  from  the  prosecuting  attorney. 

With  regard  to  Officer  Waters,  we  call  the  Court’s  atten¬ 
tion  to  (J.A.  Off.  161-2),  J.A.  179.  In  each  of  these 
instances  the  trial  judge  excluded  testimony,  without  wait¬ 
ing  for  an  objection  from  the  prosecuting  attorney. 

We  call  the  Court’s  attention  to  the  testimony  of  the 
witness  Graff,  called  by  appellant  (J.A.  191-7)  (J.A.  Off. 
166-174).  Appellant  sought  to  show  by  this  witness  that 
a  conspiracy  had  been  formed  between  Christenson,  the 
complaining  witness  and  the  District  Attorney.  The  Court, 
as  it  did  with  all  witnesses,  continued  its  interruptions 
and  exclusionary  tactics,  without  any  objection  on  the  part 
of  the  District  Attorney.  In  fact,  the  Court  excluded  all 
conversations  between  the  complaining  witness  and  the 
witness  Graff.  The  interruptions  of  the  trial  judge,  with¬ 
out  objection  of  the  prosecuting  attorney,  are  reflected  in 
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the  record  as  follows:  (J.A.  191-194)  (J.A.  Off.  166'  168, 
169,  170). 

A  typical  record  reference  is  (J.A.  191): 

“By  Mr.  Offutt: 

Q.  Now,  you  made  that  telephone  call,  after  receiv¬ 
ing  that  request  from  Mr.  Christenson,  did  you  know 
whether  or  not  the  trial  of  this  case  was  in  progress 
before  his  Honor,  Mr.  Justice  Holtzoff? 

The  Court:  Now,  objection  sustained.” 

At  J.A.  195,  we  find  the  following: 

“By  Mr.  Offutt: 

Q.  And  was  that  request  from  Mr.  Christensen? 

The  Court:  I  am  going  to  exclude  that  as  im¬ 
material.  ’  ’ 

We  now  call  the  Court’s  attention  to  the  direct  examina¬ 
tion  of  appellant,  where  the  trial  judge  constantly  Inter¬ 
rupted  appellant’s  counsel  and  even  refused  counsel  the 
right  to  develop  the  medical  background  of  appellant 
(J.A.  Off.  237-8).  The  trial  judge  even  interrupted  and 
refused  to  allow  appellant’s  counsel  the  right  to  show  that 
appellant  had  a  large  medical  practice,  which  was  essential 
for  appellant  to  develop  in  order  to  expel  any  thought  in 
the  jury’s  mind  that  appellant  would  be  compelled  to 
perform  abortions  in  order  to  earn  a  livelihood. 

The  trial  judge,  in  summing  up  the  evidence,  instructed 
the  jury  in  a  manner  most  favorable  to  appelfi?**.  In  fact 
we  invite  the  Court ’s  attention  to  the  comments  of  the  trial 
judge  in  summing  up  to  the  jury,  commencing  at  J.AL  304. 
From  J.A.  309  to  J.  A.  312,  the  court  summed  up  the 
Government  evidence.  He  then  stated  in  one  paragraph, 
J.A.  312,  appellant’s  contentions.  The  trial  judge  then 
continued,  from  J.A.  312  to  J.A.  314,  and  reiterated  the 
testimony  of  the  Government. 

We  urge  this  Court  to  scrutinize  the  trial  judge’s  com¬ 
ments  from  J.A.  309  of  the  record  to  J.A.  314,  and  it  will 
be  demonstrated  that  in  the  9  transcript  pages  which  it 


consumed,  S%  pages  are  devoted  to  summation  of  the  Gov¬ 
ernment  evidence,  and  one  paragraph  to  appellant’s 
defense. 

We  respectfully  submit  that  the  trial  judge  assumed  the 
role  of  a  prosecutor  and  violated  the  rule  laid  down  by  the 
Supreme  Court  in  Starr  v.  U.S.,  153  U.S.  614.  It  must  be 
remembered  that  jurors  are  ever  watchful  of  the  words 
which  fall  from  the  lips  of  a  trial  judge.  U.  S.  v.  Levi,  177 
F.  (2d)  833. 

We  suggest  that  the  record,  viewed  in  its  entirety,  is 
contrary  to  the  rule  laid  down  in  the  Brandt  case,  supra, 
and  contrary  to  the  ruling  in  U.  S .  v.  Marzano,  149  F. 
(2d)  923. 

In  light  of  the  argument  above  we  feel  that  appellant’s 
substantive  rights  were  prejudiced  by  the  trial  judge’s 
conduct  and  hence  it  becomes  the  duty  of  this  Court  to 
reverse  the  judgment  of  the  court  below. 

XI.  The  Trial  Judge  Committed  Reversible  Error  Within  the 
Purview  of  Webb  v.  U.S..  191  F  (2d)  512.  When  he  Allowed 
the  Prosecuting  Attorney.  Over  Objection,  to  Interrogate 
Appellant  Concerning  His  Counsel's  Opening  Statement, 
and  Then  Permitted,  Over  Objection,  the  Opening  State¬ 
ment  of  Appellant's  Counsel  to  be  read  to  the  Jury  After 
Deliberations  Had  Commenced. 

An  inspection  of  the  record  clearly  shows  that  the  conduct 
of  the  prosecuting  attorney  and  the  trial  judge  in  regard 
to  appellant’s  opening  statement,  severely  prejudiced  him 
in  relation  to  the  abortion  of  May  2,  1951,  for  which  he 
was  ultimately  convicted.  The  record  show’s  that  the 
prosecuting  attorney  twisted  a  statement  made  by  appel¬ 
lant’s  counsel  in  his  opening  statement  and  purported  to 
impress  upon  the  jury  that  appellant’s  testimony  with 
regard  to  the  treatment  of  Mary  Lee  Ott  in  May,  1951  was 
a  recent  contrivance  and  v~as  contrary  to  the  very  statement 
made  by  appellant’s  counsel  in  his  opening  statement.  The 
trial  judge  allowed  the  prosecuting  attorney  to  interrogate 
appellant  in  regard  to  the  opening  statement  made  by  his 
counsel  and  then  alloured,  over  objection,  certain  portions 
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of  the  opening  statement  of  counsel  for  appellant  to  be 
reread  to  the  jury. 

Appellant’s  counsel  stated  in  his  opening  statement  that 
the  complaining  witness  did  not  see  appellant  on  May  7, 
1951,  because  appellant  was  in  the  George  Washington 
Hospital  at  the  time  (J.A.  182).  Appellant’s  counsel 
then  stated  to  the  jury  in  his  opening  statement  that  the 
records  of  appellant  would  show  that  the  complaining  wit¬ 
ness  visited  him  on  January  9,  1952,  and  stated  further 
that  the  complaining  witness,  during  the  course  of  her  visit 
on  January  9, 1952,  reminded  appellant  that  she  had  visited 
him  on  an  earlier  occasion.  The  statement  of  appellant’s 
counsel  to  this  effect  is  reflected  in  the  record  (J.A.  1$2) : 

“Mr.  Offutt:  *  *  #  Now,  we  will  show  you  that  when 
she  said  that  she  saw  him  on  Monday,  May  7,:  1951, 
she  was  lying  about  it. 

I  am  going  to  show  you  why,  and  I  will  come  to  that 
in  a  moment. 

We  will  show  you  further  that  the  true  facts  are 
that  on  January  9,  1952 — we  will  show  you  the  only 
way  the  defendant  knows  that  is  because  his  record 
shows — this  card,  I  have  identified  it,  and  that  is  de¬ 
fendant’s — am  I  speaking  too  low,  your  Honor?  I 
don’t  mean  to  do  so.  That  the  defendant’s  card  and 
record  shows  that  on  January  9,  1952,  this  lady,  Mrs. 
Mary  Lee  Ott,  came  to  his  office,  because  of  some 
uncertain  pain  she  had  in  the  lower  right  abdominal 
area 
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I  will  show  you  at  that  time  that  the  doctor  saw  her 
and  she  called  his  attention  to  the  fact,  when  lie  did  not 
recognize  her,  that  she  had  been  there  before,  and  that 
he  had  treated  her  for  some  condition  back  sometime 
previous  to  that  time.  He  did  not  even  remember  the 
girl. 

O  j 

Now,  we  will  show  you  further  that  when  she:  came 
at  that  time  he  told  her — oh,  further,  the  evidence  will 
show  that  at  the  time  she  came,  January  9,  1952,  Mary 
Lee  Ott  told  him,  when  he  had  seen  her  this  time, 
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when  he  had  told  her  about  if  she  didn’t  have  the 
condition  which  she  was  suffering1  from  then  to  clear 
up,  she  might  have  to  undergo  an  operation,  *  *  *  ”. 

It  is  to  be  noted  further  that  when  appellant  put  on  his 
defense  he  admitted  seeing  the  complaining  witness  in  the 
month  of  May,  1951  ( J.A.  231-2) : 

“By  Mr.  Offutt: 

#  *  #  # 

Q.  Did  that  refresh  your  recollection  any  as  to  what 
you  had  seen  her  for  in  May,  1951? 

A.  Yes,  it  did. 

Q.  And  tell  us  what  you  had  seen  her  for. 

A.  She  had  a  urinary  infection  at  that  time. 

Q.  Do  you  recall  what  treatment  you  gave  to  her? 

A.  Yes.  I  gave  her  some  urinary  disinfectant  to 
take,  which  she  took,  and  she  improved.” 

Not  only  did  appellant  testify  on  direct  examination  that 
he  had  seen  the  complaining  witness  in  May,  but  on  cross- 
examination  he  stated  numerous  times  that  he  had  treated 
the  complaining  witness  for  urinary  trouble  in  May,  1951. 
One  such  excerpt  is  found  in  the  Joint  Appendix  at  (J.A. 
248): 


“By  Mr.  McLaughlin: 

Q.  Doctor,  I  will  ask  you  the  question  again : 

You  say  that  Mary  Ott  came  to  you  in  the  early  part 
of  May  of  1951;  is  that  right? 

A.  Yes. 

Q.  You  say  you  treated  her  and  then  she  was  told  to 
come  back  and  it  is  your  recollection  that  she  did  come 
back  a  second  time  in  May  of  1951? 

A.  Yes.” 

Now  appellant  respectfully  calls  the  Court’s  attention  to 
what  he  earnestly  asserts  was  bad  faith  on  the  part  of  the 
proscuting  attorney  when  he  cross-examined  appellant 
concerning  the  opening  statement  of  appellant’s  counsel. 
The  effect  of  these  questions  was  to  suggest  to  the  jury 
that  appellant’s  testimony  was  in  conflict  with  the  opening 


statement  of  his  attorney,  and  purported  to  impress  upon 
the  jury  the  fact  that  while  appellant  had  testified  he  had 
seen  the  complaining  witness  in  May,  1951,  his  lawyer  had 
stated  in  his  opening  statement  that  appellant  had  not  seen 
her  until  January,  1952.  These  questions  are  reflected  in 
the  joint  appendix  (251-252) : 

“By  Mr.  McLaughlin: 

Q.  Can  you  tell  us  whether  or  not  Mary  Ott  was  to 
your  office  on  May  5,  1951? 

A.  I  said  I  thought  it  was  May  1st  and  May  4th. 

#  *  # 

Q.  Now,  when  did  you  discuss  with  your  attorney 
about  Mrs.  Ott  coming  to  your  home  during  the  month 
of  May,  1951? 

A.  1  discussed  it  with  him  sometime  after  he  came 
on  the  case. 

Mr.  Offfutt:  Your  Honor,  may  I  have  an  objection — 

i 

#  #  * 

The  Court:  That  objection  may  stand  to  this  whole 
line  of  inquiry,  without  being  repeated. 

*  #  # 

By  Mr.  McLaughlin : 

Q.  Doctor,  you  say  you  have  discussed  it  with  your 
attorney? 

A.  Yes. 

Mr.  Offutt :  I  object  to  that  as  going  into  the  oonfi- 
fidcntial  relationship  between  lawyer  and  client,  i 

The  Court:  Objection  sustained.  j 

Mr.  Offutt:  I  move  that  it  be  stricken  out  and  the 
jury  be  told  to  disregard  it. 

The  Court:  Objection  sustained. 

Bv  Mr.  McLauglin: 

Q.  Did  you  discuss  it  with  him  prior  to  his  making 
his  opening  statement  here? 

Mr.  Offutt :  I  object  to  that. 

Mr.  McLauglin:  Answer  that  yes  or  no. 

Mr.  Offutt:  I  object  to  that  as  going  into  the  con¬ 
fidential  relationship  between  lawyer  and  client. 

The  Court:  Objection  sustained. 
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Mr.  McLauglin:  I  am  not  going  into  any  contents, 
your  Honor.  I  asked  him  whether  or  not  he  showed 
his  attorney  these  records  and  he  said  yes. 

Mr.  Offutt:  I  object. 

*  *  # 

The  Court:  Let  me  hear  counsel,  without  this  con¬ 
stant  interruption,  Mr.  Offutt. 

Mr.  Offutt :  I  thought  he  finished,  your  Honor. 

The  Court :  I  am  going  to  sustain  the  objection. 

Bv  Mr.  McLaughlin: 

v  o 

Q.  You  heard  Mr.  Offutt  make  an  opening  statement 
here,  did  you  not? 

A.  Yes. 

Q.  Had  you  discussed  what  was  in  the  records  of 
Mary  Ott,  during  the  month  of  May  of  1951,  with  him, 
prior  to  that? 

Mr.  Offutt:  I  object  to  that,  under  the  same  ruling, 
that  it  is  confidential  relationship  between  lawyer  and 
client. 

#  *  # 

The  Court:  I  am  going  to  sustain  the  objection,  Mr. 
McLaughlin.  I  think  that  question  is  covered  by  the 
attorney-client  privilege.  ’  ’ 

Thus,  despite  the  fact  that  the  trial  judge  had  sustained 
appellant’s  objections  on  numerous  occasions,  he  still  per¬ 
mitted  the  prosecuting  attorney  to  ask  further  questions 
concerning  the  opening  statement  of  appellant’s  counsel, 
even  though  he  had  ruled  on  five  earlier  objections  that  it 
was  covered  by  the  attorney-client  privilege  and  that  the 
objections  by  appellant’s  counsel  were  well  taken.  The 
defiance  of  the  Court’s  ruling,  with  the  Court’s  approba¬ 
tion,  is  reflected  in  the  joint  appendix  at  254,  right  after 
the  Court  had  ruled  that  the  question  of  the  opening  state¬ 
ment  was  a  matter  of  attorney-client  privilege: 

“By  Mr.  McLaughlin: 

Q.  You  heard  Mr.  Offutt,  did  you  not,  stand  up  be¬ 
fore  this  jury  in  his  opening  statement  and  say  that 
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Dr.  Pcckliam  never  saw  Mary  Ott  until  January  9  of 
1952;  did  you  hear  him  say  that? 

A.  No,  I  did  not  hear  him  say  that. 

Q.  You  did  not  hear  him  say  that? 

Now,  in  the  month  of  May  of  1951,  you  were  living 
at  640  Princeton  Place,  Northwest;  is  that  right? 

A.  Yes.” 

Appellant  suggests  to  this  Court  that  the  questions  of 
the  prosecuting  attorney  were  clearly  improper  and!  con¬ 
trary  to  the  Court’s  ruling,  and  were  cleverly  calculated 
to  impress  upon  the  jury  that  there  was  an  irreconcilable 
conflict  between  the  testimony  of  appellant  and  the  state¬ 
ments  of  his  lawyer  regarding  the  abortion  of  May  2, 1951. 
Since  opening  statements  do  not  constitute  evidence,  if  this 
error  were  predicated  solely  upon  the  questions  of  Mr. 
McLaughlin,  we  feel  that  in  a  case  of  this  type,  demon¬ 
strable  prejudice  would  exist.  It  must  be  remembered  that 
opening  statements  do  not  constitute  evidence,  and  we  find 
the  following  in  the  opinion  of  the  United  States  Court  of 
Appeals  for  the  Tenth  Circuit,  Webb  v.  U.  S.,  supra: 

“Opening  statements  are  merely  to  advise  the  jury 
as  to  what  it  may  expect  by  way  of  evidence  and  ques¬ 
tions  which  will  be  presented  to  it.  It  is  not  evidence 
and  is  merely  for  the  assistance  of  the  jury.” 

The  prosecuting  attorney  compounded  the  error  in  the 
instant  case  by  arguing  at  great  length  to  the  jury  the 
proposition  that  appellant’s  testimony  conflicted  with  cer¬ 
tain  statements  of  his  counsel  in  his  opening  statement. 
This  is  reflected  in  the  joint  appendix  (293-4) : 

j 

“Mr.  McLaughlin:  When  did  he  decide  to  say  that 
this  girl  was  there  during  the  month  of  May?  When 
did  he  decide  to  say  that,  because  you  recall  Mr.  Offutt, 
in  his  opening  statement,  said  to  you,  4 1  will  prove 
that  the  first  time  this  defendant  ever  saw  this  girl 
was  on  May  the  9th.’ 

Now,  did  he  talk  to  the  defendant  before  he  made 
that  statement? 
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And  where  did  he  get  the  information  to  make  that 
statement?  Because  you  will  recall,  he  said,  ‘We  will 
show  to  you  that  this  Doctor  Peckham  never  saw  this 
girl  until  she  walked  into  his  office  on  May  9’.” 

Appellant  wishes  to  state  at  this  point  that  he  is  unable 
to  find  in  the  record  any  such  statement  by  appellant’s 
counsel  in  his  opening  statement,  but  it  was  apparent  that 
the  prosecuting  attorney,  in  line  with  the  questions  he 
addressed  to  appellant  on  cross-examination,  was  attempt¬ 
ing  to  show  a  discrepancy  between  the  testimony  of  ap¬ 
pellant  and  the  opening  statement  of  his  counsel.  That 
the  prosecuting  attorney  had  succeeded  in  impressing  upon 
the  jury  a  feeling  of  discrepancy  between  the  testimony  of 
appellant  and  the  statements  of  his  counsel,  is  best  re¬ 
flected  in  the  (J.A.  318-19),  where,  after  the  jury  had 
commenced  deliberations,  they  returned  to  the  court¬ 
room  and  requested  the  trial  judge  for  permission  to  have 
the  opening  statement  of  appellant’s  counsel  reread  to 
them : 

“The  Court:  Mr.  Foreman,  the  Court  has  received 
this  note,  which  reads  as  follows: 

‘Can  we  get  the  opening  statement  of  Mr.  Offutt?’ 

I  am  not  quite  clear  whether  what  you  want  is  to 
have  the  opening  statement  read  to  you — 

The  Foreman :  There  has  been  a  question  on  it,  Your 
Honor:  if  you  will  read  it  to  us  I  think  it  will  clarify 
something. 

The  Court:  Is  there  any  particular  part  of  it  that 
you  want  read? 

The  Foreman:  Yes.  I  believe  the  question  was  that 
Mr.  Offutt  said,  or  did  not  say,  that  he  will  show  that 
Mary  Ott  was  never  seen  by  Dr.  Peckham — isn’t  that 
correct? — until  January. 

The  Court:  I  think  perhaps  it  would  be  better  for 
me  to  have  the  clerk  read  the  transcript  of  the  open¬ 
ing  statement  to  you;  then  you  can  judge  for  your¬ 
selves.  I  don’t  think  T  should  answer  the  question. 

The  Clerk  will  read  the  opening  statement  of  Mr. 
Offutt  from  the  transcript.  You  may  omit  any  objec- 
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tions  and  any  of  the  Court’s  rulings  and  just  read  \yhat 
Mr.  Offutt  said.” 

The  Deputy  Clerk  at  this  point  questioned  the  Court  as 
to  whether  he  should  read  the  colloquys  between  the  Court 
and  Mr.  Offutt  (J.A.  319).  The  Court  stated: 

4 ‘Don’t  say  anything.  Just  read  Mr.  Offutt ’s  state¬ 
ment.  ’  ’ 

At  this  point  appellant’s  counsel  objected  to  the  reading 
of  the  opening  statement. 

Thus,  the  prosecuting  attorney,  by  his  questions  and 
statements  in  open  court,  created  the  impression  with  j the 
jury  that  appellant’s  testimony  conflicted  with  the  opening 
statement  of  appellant’s  counsel.  Specifically,  the  lan¬ 
guage  of  appellant’s  counsel  in  his  opening  statement,  at 
182-3,  (which  might  be  argued  is  equivocal  in  that  is  not 
a  complete  statement  of  the  defense),  was  twisted  by 
the  prosecuting  attorney  to  leave  the  impression  that  ap¬ 
pellant’s  counsel  stated  to  the  jury  that  the  first  time 
appellant  had  seen  the  complaining  witness  was  on  Janu¬ 
ary  9,  1952.  This  of  course  was  diametrically  opposed 
to  the  testimony  of  appellant,  who  stated  he  had  treated 
the  complaining  witness  on  May  1  and  May  4,  1951,  but 
that  the  visit  of  the  complaining  witness  on  January  9, 
1952  refreshed  his  recollection  that  he  had  treated  her  on 
the  earlier  dates.  This  examination  by  the  prosecuting 
attorney,  and  the  acquiescence  of  the  Court  in  allowing 
the  opening  statement  of  appellant’s  counsel  to  be  reread 
as  though  it  constituted  an  admission  by  appellant,  vio¬ 
lated  the  rule  announced  in  People  v.  Good  rum,  160  Pac. 
690.  We  believe  the  facts  in  this  case  are  expressly  appli¬ 
cable  to  the  factual  situation  in  the  instant  case.  There 
the  Court,  speaking  on  the  effect  of  an  opening  statement, 
stated :  j 

“But  a  defendant  in  a  criminal  case,  in  making  a 
defense  and  proving  his  case,  is  not  necessarily  re¬ 
quired  to  remain  strictly  within  the  literal  scope  of 
the  defense  outlined  by  his  counsel  in  his  opening  ad- 
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dress  to  the  jury.  It  may  happen,  as  doubtless  it  has 
happened,  that  a  lawyer  may  not  succeed  in  stating  his 
case  to  the  jury  in  a  strictly  proper  manner  or  in  cor¬ 
rect  technical  nomenclature.  This  may  naturally  occur 
in  a  criminal  case  where  the  attorney  for  the  defend¬ 
ant,  generally  well  learned  in  the  law ,  has  had  no  ex¬ 
perience  in  the  practice  of  the  criminal  law,  and  whose 
practical  familiarity  with  the  rules  and  doctrines  of 
that  branch  of  jurisprudence  is  decidedly  limited. 
Hence  that  would  be  a  strange  and,  indeed,  a  mani¬ 
festly  unjust  rule  which  would,  in  a  case  where  his 
defense  has  not  been  properly  explained  in  the  open¬ 
ing  statement,  preclude  the  defendant  from  making 
his  case  as  he  intended  to  prove  it,  and  as  he  had  rea¬ 
son  to  believe  he  could  only  prove  it  as  in  complete 
answer  to  the  charge  against  him.’’ 

Appellant  calls  the  Court’s  attention  to  the  learned  opin¬ 
ion  of  the  Supreme  Court  of  Kansas  in  State  v.  Thomas, 
15  Pac.  (2d)  723,  wherein  the  Court  discusses  the  law  per¬ 
taining  to  the  effect  of  an  opening  statement.  In  holding 
that  an  opening  statement  is  not  binding  upon  the  accused, 
the  Court  stated: 

“A  statement  made  by  counsel  in  open  court,  which 
is  not  in  fact  an  admission,  cannot  be  treated  as  one. 
Admissions  made  by  counsel  in  argument  do  not  take 
the  place  of  testimony,  nor  can  a  conviction  be  based 
thereon.  Citing  16  C.  J.  639.” 

The  Court,  in  the  opinion  referred  to  above,  quoted 
Greenleaf  on  Evidence,  16th  Ed.,  311,  as  follows: 

“The  admissions  of  attorneys  of  record  bind  their 
clients,  in  all  matters  relating  to  the  progress  and  trial 
of  the  cause ;  but  to  this  end,  they  must  be  distinct  and 
formal,  or  such  as  are  termed  solemn  admissions,  made 
for  the  express  purpose  of  alleviating  the  stringency 
of  some  rule  of  practice,  or  of  dispensing  with  the  for¬ 
mal  proof  of  some  fact  at  the  trial.” 

The  Court  concluded  with  a  principle  of  law  which  we  feel 
has  direct  application  to  appellant’s  conviction  of  the  abor¬ 
tion  of  May  2,  1951.  The  Court  stated: 
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“We  conclude  in  the  same  way,  that  it  would  be  a 
very  dangerous  precedent  to  authorize  a  jury  to  con¬ 
vict  one  charged  with  a  crime  upon  the  admissions  his 
counsel  made  in  an  opening  statement  which  were  un¬ 
supported  by  evidence  regularly  introduced.’ ’ 

Of  course  it  is  appellant’s  contention  that  his  counsel 
did  not  admit  in  his  opening  statement  that  the  first  meet¬ 
ing  between  appellant  and  the  complaining  witness  was  on 
January  9,  1952,  but  does  concede  that  the  paragraph  is 
equivocal.  Since  the  equivocal  interpretation  which  could 
be  placed  upon  counsel’s  opening  statement  directly  con¬ 
flicted  with  the  testimony  of  appellant,  all  cross-examina¬ 
tion  regarding  the  opening  statement  and  all  statements 
by  the  prosecution  concerning  the  opening  statement  should 
have  been  stricken,  and  the  rereading  of  the  opening  state¬ 
ment  to  the  jury,  as  though  it  constituted  evidence,  was 
prejudicial  error. 

Appellant  calls  the  Court’s  attention  to  the  case  of  Peo¬ 
ple  v.  Pant  ages,  297  Pac.  890.  In  this  case  the  Court  ruled 
that  when  the  prosecuting  attorney  argued  at  length  to  the 
jury  that  the  accused  had  failed  to  live  up  to  the  opening 
statement,  it  constituted  prejudicial  error.  The  Court 
stated : 

“As  ruled  by  the  trial  judge,  and  as  indicated  in 
State,  v.  Boyce,  24  Wash.  514;  64  Pac.  719,  the  District 
Attorney  and  his  chief  deputy  were  within  their  legal 
rights  in  plainly  and  simply  directing  the  attention  of 
the  jury  to  the  fact  that,  although  counsel  for  the  de¬ 
fendant  had  stated  to  the  jury  that  he  expected  to 
prove  certain  specified  facts  on  behalf  of  the  defend¬ 
ant,  nevertheless  no  evidence  had  been  received  by  the 
Court  in  substantiation  thereof;  but  when  in  substance 
the  District  Attorney  and  his  chief  deputy  had'  thus 
far  proceeded,  the  limit  of  legitimate  quasi  argument 
in  that,  regard  had  been  reached.  To  go  further  (and 
in  the  face  of  the  fact  that  defendant  had  repeatedly, 
but  unsuccessfully,  attempted  to  introduce  evidence 
relating  to  the  situation  which  he  had  stated  he  ex¬ 
pected  to  develop)  and  to  charge  the  attorney  or  at- 


torneys  who  represented  defendant  with  the  grossest 
of  ‘bad  faith  in  the  matter’,  and  thereupon,  impliedly 
at  least,  to  predicate  an  impassioned  and  impelling 
argument  demanding  the  conviction  of  defendant,  con¬ 
stituted  an  error  which  was  prejudicial  to  the  substan¬ 
tial  rights  of  the  defendant” 

Appellant  calls  the  Court’s  attention  to  the  case  of  State 
v.  Wheeler ,  1G1  Pac.  673,  where  the  defendant  was  being 
prosecuted  for  adultery,  and  the  statement  of  defendant’s 
counsel  as  to  a  party  being  a  justice  of  the  peace  in  con¬ 
nection  with  the  marriage  ceremony  was  used  in  place  of 
evidence.  The  judgment  was  reversed  on  that  account, 
and  the  Court  stated: 

“The  statement  of  counsel  does  not  admit  that 
Maaker  was  a  justice  of  the  peace  at  the  time,  and 
was  not  made  as  an  admission.  *  *  *  An  admission  by 
an  attorney  to  be  binding  upon  his  client  must  be  dis¬ 
tinct  and  formal,  and  made  for  the  express  purpose  of 
dispensing  with  the  formal  proof  of  some  fact  at  the 
trial.” 

It  is  immediately  apparent  that  the  error  committed  by 
the  trial  judge  in  treating  the  opening  statement  of  coun¬ 
sel  as  evidence  and  as  an  admission  against  the  accused, 
seriously  prejudiced  appellant  on  the  count  for  which  he 
was  convicted,  namely,  the  abortion  of  May  2,  1951.  If  the 
jury  believed,  as  the  prosecuting  attorney  attempted  to 
make  them  believe,  that  appellant  testified  one  way  as  to 
Ins  meetings  with  the  complaining  witness  in  the  month  of 
May,  1951,  and  his  attorney  made  a  conflicting  statement 
as  to  when  appellant  met  her,  the  credibility  and  integrity 
of  both  appellant  and  his  attorney  was  put  in  issue.  The 
pernicious  result  the  District  Attorney  was  seeking,  and 
in  which  he  succeeded,  namely,  that  appellant  and  his  at¬ 
torney  were  unable  to  reconcile  their  facts  and  defense  as 
to  the  abortion  of  May  2d,  was  brought  into  full  bloom 
when  the  opening  statement  was  reread  to  the  jury.  It 
must  be  remembered,  as  announced  in  Webb  v.  U.  S.,  supra, 


I 

! 


97 

that  opening  statements  do  not  constitute  evidence,  and 
that  in  many  jurisdictions  opening  statements  are  dis¬ 
pensed  with.  It  has  even  been  held  that  an  accused  is  not 
compelled  to  give  testimony  against  himself  when  a  trial 
judge  compels  his  counsel  to  make  an  opening  statement. 
In  Wilkey  v.  State,  192  So.  598;  129  A.L.R.  549,  the  Court 
said : 

_  “Opening  statements  being  permissive  or  not  ob¬ 
ligatory,  may  be  brief,  or  full  and  complete.”  See 
Speer  v.  Shipley ,  149  Kans.  15;  85  Pac.  (2d)  999;  also 
Evans  v.  Sears,  Roebuck  Co.,  129  S.W.  (2d)  53. 

In  light  of  the  argument  above  we  sincerely  suggest  to 
this  Court  that  the  action  of  the  trial  judge  in  treating  the 
opening  statement  of  appellant’s  counsel  as  an  item  of  evi¬ 
dence,  giving  it  the  same  dignity  as  an  exhibit,  had  the  net 
effect  of  impeaching  appellant  in  relation  to  the  testimony 
concerning  the  month  of  May,  1951,  and  reenforcing  the 
cross-examination  of  the  prosecuting  attorney,  when,  over 
objection,  he  persistently  questioned  appellant  as  to  his 
conferences  with  his  counsel  concerning  the  opening  state¬ 
ment.  Under  no  theory  can  this  be  construed  as  harmless 
error,  for  as  will  be  outlined  in  other  points  in  this  brief, 
the  inflammatory  attitude  of  the  trial  judge  clearly  indi¬ 
cated  to  the  jury  that  he  wanted  a  verdict  of  guilty!  re¬ 
turned.  It  is  also  to  be  observed  that  the  trial  judge',  in 
allowing  the  Clerk  to  read  only  the  statements  of  Mr. 
Offutt,  accentuated  the  prejudice  here  involved.  Our  posi¬ 
tion  is  that  the  Court  should  not  have  allowed  the  opening 
statement  to  be  read.  Assuming,  under  any  theory,  that  it 
would  be  permissible  to  reread  the  opening  statement  of 
counsel,  it  should  have  been  read  in  toto,  with  all  the  inter¬ 
ruptions  of  the  prosecuting  attorney  and  the  Court.  If, 
as  we  contend  here,  the  statement  of  Mr.  Offutt  was  not 
complete  and  could  in  a  measure  contradict  the  testimony 
of  appellant,  the  jury  could  well  conceive  that  the  constant 
interruptions  of  the  trial  judge  were  the  proximate  cause 
of  counsel’s  alleged  misstatement.  We  feel  that  this  qges- 


tion  alone  would  warrant  the  Court  in  reversing  the  judg¬ 
ment  of  the  court  below,  and  we  sincerely  suggest  to  this 
Court  that  the  act  of  the  trial  judge  in  allowing  the  open¬ 
ing  statement  to  be  reread,  constricted  as  it  was,  demon¬ 
strated  the  hostile  attitude  that  he  bore  toward  appellant 
and  his  counsel.  We  believe  the  rulings  in  the  Pantag es 
and  Webb  cases,  supra,  should  prompt  this  Court  to  re¬ 
verse  the  judgment  of  the  court  below,  because  an  impar¬ 
tial  view  of  the  facts  leads  to  but  one  conclusion:  the  act 
of  the  trial  judge  and  the  act  of  the  prosecuting  attorney 
in  utilizing  the  opening  statement  of  appellant’s  counsel, 
impeached  appellant  on  the  vital  matters  which  occurred 
in  the  month  of  May,  1951.  Because  of  this  we  do  not  feel 
that  any  impartial  appellate  tribunal  could  denominate  the 
error  complained  of  as  harmless.  If  the  jury  believes,  as 
they  could  here,  that  appellant  and  his  counsel  could  not 
reconcile  their  own  stories,  and  they  did  so  feel  because 
they  requested  the  opening  statement  to  be  reread,  the 
prejudice  which  results  is  patent  on  the  record. 

In  light  of  the  authorities  above  we  respectfully  urge 
this  Court  to  reverse  the  judgment  of  the  court  below. 

XII.  The  Trial  Judge  Committed  Reversible  Error  Within  the 
Purview  of  Shields  v.  U.S.,  47  S.  Ct.  478,  When  he  Com¬ 
municated  With  the  Jury  Without  Notice  to  Appellant  or 
His  Counsel,  and  Sent  Five  Exhibits  (Government  Exhibits 
7a  Through  7f)  Into  the  Jury  Room,  Which  Exhibits  Had 
Previously  Been  Suppressed  by  Order  of  Judge  Keech;  and 
The  Court  Further  abused  Its  Discretion  in  Not  Informing 
Appellant's  Counsel  During  the  Course  of  the  Trial  That 
He  Had  Received  a  Telegram  Advising  Him  of  Certain 
Facts  Relevant  to  the  Case  on  Trial. 

It  is  fundamental  that  an  appellant  is  entitled  to  repre¬ 
sentation  by  counsel  at  every  stage  of  the  criminal  pro¬ 
ceedings.  Here,  after  the  jury  received  the  instructions 
of  the  trial  court,  a  message  was  apparently  sent  to  the 
trial  judge  by  the  jury  asking  that  certain  exhibits  be  made 
available  to  them.  These  exhibits  had  been  expressly  sup- 
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pressed  by  order  of  Judge  Keeck  (J.A.  17).  The  trial 
judge,  without  notice  to  appellant  or  kis  counsel,  sent  the 
exhibits  (Exhibits  7a  through  7f)  into  the  jury  room.  When 
the  jury  returned,  appellant’s  counsel  immediately 
approached  the  bench  and  notified  the  trial  court  that  he 
had  been  informed  that  certain  exhibits  had  been  sent  into 
the  jury  room  without  notice  to  him  (J.A.  321-2) : 

“Mr.  OfFutt :  Could  I  inquire  of  Your  Honor  some¬ 
thing  about  some  exhibits  which  I  understood  from  the 
Clerk  had  been  sent  to  the  jury. 

The  Court :  That  was  at  niv  direction.  The  jury  asked 
for  them.  j 

Mr.  OfFutt:  May  I  direct  your  attention  to  the  fact 
that  six  of  the  exhibits  were  suppressed. 

The  Court:  But  they  were  in  evidence  here.  I  ad¬ 
mitted  them  in  evidence. 

Mr.  OfFutt:  I  am  talking  about  the  7,  the  series  of  7, 
and  the  treatment  which  was  on  the  card  was  excluded. 
Only  the  dates  were  admitted  on  those  cards  and  on 
the  cards  which  were  sent  to  the  jury  they  had  the 
treatment. 

The  Court :  They  were  admitted  in  evidence  and  T 
directed  them  to  be  sent  to  the  jury.” 

Appellant  earnestly  states  to  the  Court  that  the  exhibits 
which  were  sent  to  the  jury  room  inherently  prejudiced 
appellant  and  were  specifically  suppressed  by  order  of 
Judge  Keech.  The  trial  court,  in  sending  the  exhibits  to 
the  jury  room  without  notice  to  appellant  or  his  counsel, 
deprived  appellant  of  the  effective  assistance  of  counsel 
through  every  stage  of  the  trial.  The  ruling  of  the  trial 
judge  violated  the  rule  announced  by  the  Supreme  Court  in 
Shields  v.  U.S.,  supra,  wherein  the  Supreme  Court  said: 

“The  request  made  jointly  by  counsel  for  the  defend¬ 
ant  and  for  the  Government  to  the  court  would  not 
justify  the  exception  to  the  rule  of  orderly  conduct 
of  a  jury  trial  entitling  the  defendant,  especially  in  a 
criminal  case,  to  be  present  from  the  time  the  jury  is 
impaneled  until  its  discharge  after  verdict.  State  v. 
Shutzer,  144  Pac.  (2d)  284  and  Fina  v.  U.S.,  (10th  Cir¬ 
cuit),  46  F(2d)  643.”  ! 


In  Lewis  v.  U.S.,  13  S.  Ct.  136,  Justice  Shiras  said: 

“A  leading  principle  that  pervades  the  entire  law  of 
criminal  procedure  is  that  after  indictment  found,  noth¬ 
ing  shall  be  done  in  the  absence  of  the  prisoner.” 

In  the  instant  case  there  is  no  stenographic  report  of  the 
incident  surrounding  the  submission  of  the  suppressed  ex¬ 
hibits  to  the  jury  room,  for  the  trial  court  did  so  without 
notice  to  appellant  or  his  counsel. 

The  Supreme  Court  has  said  in  the  Nardone  case  that  it 
is  reversible  error  to  introduce  evidence  which  is  the  re¬ 
sult  of  an  illegal  search  and  seizure,  and  in  the  instant  case 
the  introduction  of  material  which  was  suppressed  by  order 
of  Judge  Keech  is  reversible  error  per  se.  However,  the 
appellant  will  now  set  forth  the  prejudice  which  resulted 
from  the  introduction  of  these  cards  to  the  jury.  The  cards 
all  related  to  women  patients  and  bore  the  treatment  they 
received.  The  trial  judge  stated  that  the  reason  he  did  not 
notify  appellant’s  counsel  was  that  even  though  the  cards 
were  suppressed  they  were  admitted  in  evidence.  In  this 
respect  the  trial  court  was  in  error.  The  cards  in  question 
were  admitted  solely  for  the  purpose  of  establishing  that 
certain  patients  appeared  in  appellant’s  office  at  various 
hours  on  January  IS,  1952,  the  date  appellant  is  alleged 
to  have  committed  an  abortion  on  the  complaining  witness, 
and  this  was  done  over  appellant’s  strenuous  objection.  On 
direct  examination  the  appellant  was  interrogated  as  to 
what  patients  visited  him  on  January  IS,  1952.  Initially 
appellant  will  now  set  forth  the  manner  in  which  the  trial 
judge  departed  from  the  rule  he  announced  in  the  exami¬ 
nation  of  Dr.  Kilpatrick,  and  violated  the  order  of  Judge 
Keech  in  permitting  Exhibits  7a  through  7f  to  be  admitted 
in  evidence.  When  appellant  was  on  direct  examination, 
appellant’s  counsel  questioned  him  as  to  the  patients  who 
visited  him  on  January  18,  1952.  In  order  to  answer  the 
questions  propounded,  appellant  refreshed  his  recollection 
from  certain  slips  of  paper  which  he  had  in  his  hand.  These 
were  later  identified  and  admitted  in  evidence  as  Exhibits 
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6a  through  6f.  Under  the  ruling  announced  by  the  trial 
judge  when  Dr.  Kilpatrick  was  examined,  the  Government 
would  be  entitled  to  inspect  the  papers  which  appellant  used 
to  refresh  his  recollection,  namely,  Exhibits  6a  through  6f. 
However,  the  prosecuting  attorney  questioned  appellant 
further  and  asked  him  from  what  source  appellant  derived 
the  information  contained  on  Exhibits  6a  through  6f.  The 
information  contained  on  these  exhibits  were  the  names 
and  addresses  of  patients.  The  trial  court  had  previously 
ruled  that  in  examining  appellant,  the  treatment  of  the  pa¬ 
tients  was  privileged  and  the  only  information  which  could 
be  divulged  in  court  would  be  the  names  and  addresses  of 
the  patients.  The  prosecuting  attorney  continued  liis  ex¬ 
amination  and  ascertained  from  appellant  that  appellant 
had  copied  the  names  and  addresses  of  the  patients,  which 
appeared  on  Exhibits  6a  through  6f,  from  certain  cards  in 
his  office  files,  which  cards  had  been  suppressed  by  order 
of  Judge  Keech.  When  the  prosecuting  attorney  asked  ap¬ 
pellant  where  the  original  cards  were  (which  had  been  sup¬ 
pressed  by  Judge  Keech),  appellant  replied  they  were  in 
the  possession  of  his  attorney  (J.A.  269) : 

“Mr.  McLaughlin:  Will  Mr.  Offutt  produce  them? 

Mr.  Offutt:  I  am  objecting  to  each  of  these  questions. 

Mr.  McLaughlin:  Will  Mr.  Offutt  produce  the  cards 
at  this  time?” 

The  Court  then  ruled  that  since  appellant  had  refreshed 
his  recollection  from  Exhibits  6a  through  6f,  that  thereby 
justified  the  Government  in  demanding  the  production  of 
the  original  cards  which  were  suppressed  by  Judge  Keech. 
Appellant  says  that  the  Court  committed  error  in  requir¬ 
ing  his  counsel  to  turn  over  Exhibits  7a  through  7f,  for 
they  were  suppressed  by  order  of  Judge  Keech,  and  under 
the  doctrine  announced  by  the  Supreme  Court  in  Weeks  v. 
U.S.,  34  S.  Ct.  341 ;  232  U.S.  383  they  could  not  subsequently 
be  introduced  in  evidence.  However,  even  the  trial  judge  ad¬ 
mitted  them  solely  for  the  purpose  of  showing  the  names 
of  the  patients,  the  dates  the  patients  visited  appellant’s 
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office,  and  stated  that  the  treatment  contained  on  the  card 
was  excluded.  This  is  reflected  in  the  joint  appendix  at 
page  (J.A.  284) : 

“The  Court:  Very  well,  then.  I  will  overrule  the  ob¬ 
jection  and  admit  the  cards  in  evidence  except  for  the 
notation  indicating  the  diagnosis  of  treatment.  Those 
entries  will  not  be  admitted.” 

• 

Appellant  says  that  the  ruling  of  the  trial  judge,  per  se, 
constituted  reversible  error.  However,  greater  prejudice 
enured  to  appellant  because  Exhibits  7a  through  7f,  which 
were  submitted  to  the  jury  without  appellant’s  knowledge, 
were  the  cards  of  female  patients,  and  the  jury  was  al¬ 
lowed  to  inspect  the  treatment  reflected  on  these  cards. 
Appellant  was  further  prejudiced  because  the  cards  to  a 
marked  degree  contradicted  the  dates  contained  on  Govern¬ 
ment’s  Exhibit  5,  the  log  book,  which  reflected  the  dates 
various  patients  appeared  at  appellant’s  office.  Thus  the 
trial  judge  committed  two  basic  errors  in  transmitting  the 
exhibits  to  the  jury.  (1 )  The  trial  judge  erred  in  admitting 
Exhibits  7a  through  7f  in  evidence.  (In  fact  he  compelled 
appellant’s  counsel  to  produce  them).  (2)  In  submitting  the 
cards  to  the  jury  without  appellant’s  knowledge  he  trans¬ 
cended  his  own  ruling,  namely,  that  the  cards  were  admitted 
solely  for  the  dates  and  names  of  the  patients  contained 
thereon,  and  not  for  the  treatment  which  these  patients 
received. 

We  suggest  the  Court  examine  these  exhibits,  and  the 
following  will  be  disclosed:  Government’s  Exhibit  5  was 
appellant’s  official  log  book.  It  reflected  the  dates  that  pa¬ 
tients  came  to  see  him.  In  this  book  appellant  did  not  de¬ 
nominate  his  patients  by  name,  but  by  number,  so  that  the 
Internal  Revenue  and  tax  people  would  not  be  able  to  as¬ 
certain  the  names  of  his  patients  when  they  computed  his 
income  (J.A.  2S0).  On  the  witness  stand  appellant  denied 
that  the  complaining  witness  visited  him  on  January  18, 
1052,  but  testified  that  he  saw  five  other  patients  on  that 
date,  all  of  which  was  reflected  on  Government’s  Exhibit 
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5  by  a  number.  Appellant,  as  part  of  bis  bookkeeping  sys¬ 
tem,  kept  a  series  of  patient  cards  which  reflected  the  name 
of  the  patient,  as  well  as  the  number  (See  Government  Ex¬ 
hibit  4).  This  card  system  was  kept  by  appellant  solely  to 
correlate  the  name  of  the  patient  with  the  number,  and  al¬ 
though  there  appeared  on  the  card  at  times  notations  re¬ 
flecting  the  dates  patients  were  seen  by  him,  the  accurate 
record  reflecting  such  dates  was  Government  Exhibit  5 
In  order  to  avoid  stating  in  the  presence  of  the  jury 
that  ‘‘No.  518”  visited  him  on  January  18th,  appellant 
referred  to  his  card  index  in  order  to  give  the  name 
of  the  patient.  He  came  to  court  with  the  names  of  the  five 
patients  who  visited  his  office  on  January  18,  as  reflected 
by  the  numbers  in  Government  Exhibit  5. 

When  appellant  was  testifying  on  direct  examination  as 
to  the  patients  who  appeared  in  his  office  on  January  18,  he 
refreshed  his  recollection  from  certain  slips  of  paper.  The 
prosecuting  attorney  immediately  demanded  that  these 
papers  be  marked  for  identification  (J.A.  22.9-30).  These 
were  marked  Government  Exhibits  6a  through  6f.  They 
merely  reflected  the  names  of  certain  patients  and  their  cor¬ 
responding  numbers. 

When  the  District  Attorney  cross-examined  appellant 
regarding  these  exhibits,  which  were  merelv  used  tb  re- 
fresh  his  recollection,  he  ascertained  that  appellant  had 
secured  the  names  of  the  patients  from  other  cards  back 
in  his  office.  The  prosecuting  attorney  demanded  the  pro¬ 
duction  of  the  original  cards,  which  had  been  suppressed 
by  order  of  Judge  Keeeh  (J.A.  269).  These  cards  were 
ultimately  produced  in  court  and  marked  Government’s  Ex¬ 
hibits  7a  through  7f.  These  cards  contained  the  diagnosis, 
treatment  and  also  contained  notations  reflecting  certain 
dates  in  conflict  with  January  18,  1952. 

Thus,  when  the  trial  judge  admitted  Exhibits  7a  through 
7f,  they  impeached  appellant’s  testimony  in  regard  to  the 
names  of  the  patients  who  appeared  in  his  office  on  Jan¬ 
uary  18,  1952. 


It  must  be  remembered  that  appellant  had  testified  that 
cards  such  as  Exhibits  7a  through  7f  did  not  accurately  re¬ 
flect  the  dates  upon  which  patients  arrived  (but  which  was 
accurately  reflected  in  Government  Exhibit  5),  but  were 
merely  used  as  a  bookkeeping  device  to  correlate  numbers 
of  patients  with  their  names. 

Since  these  cards  did  not  relate  to  the  complaining  wit¬ 
ness  and  were  specifically  suppressed  by  the  order  of  Judge 
Keech,  the  action  of  the  trial  judge  in  admitting  these  cards 
into  evidence,  over  objection  of  appellant,  constituted  re¬ 
versible  error. 

While  it  may  be  contended  that  these  exhibits  related  pri¬ 
marily  to  the  abortion  of  January  18,  1952,  they  neverthe¬ 
less  impeached  appellant  on  all  his  testimony  concerning 
the  names  of  the  patients  who  appeared  in  his  office  on 
January  18,  1952.  By  the  admission  of  the  trial  judge,  at 
the  time  of  the  motion  for  new  trial,  there  was  no  corrobora¬ 
tive  evidence  of  the  abortion  in  January,  1952.  Hence,  when 
the  Government  was  allowed  to  impeach  appellant’s  credi¬ 
bility  in  the  manner  in  which  they  did,  it  violated  the  rul¬ 
ing  of  the  Supreme  Court  in  the  Nardone  case  and  consti¬ 
tuted  reversible  error. 

«*••••• 

During  the  course  of  the  trial  appellant’s  counsel  received 
a  telegram  from  New  York,  from  an  individual  named  Holz- 
worth,  which  wire  stated  that  a  message  had  been  sent  to 
the  trial  judge  concerning  a  material  witness.  Appellant’s 
counsel,  during  the  course  of  the  trial,  called  this  to  the 
court’s  attention.  The  trial  judge  admitted  that  a  telegram 
had  been  sent  to  him  (J.A.  292): 

“The  Court:  This  man  is  a  crack  pot,  and  this  man 
sent  me  a  collect  telegram — 

#  *  *  * 

The  Court:  — concerning  this  case,  which  my  secre- 
tarv  very  wisely  declined  to  accept,  because  it  was  a 
collect  telegram.” 
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After  the  verdict  was  received  appellant  requested  the 
trial  judge  to  file  in  the  record  the  telegram  he  had  re¬ 
ceived.  Appellant’s  counsel  subpoenaed  a  witness  from  the 
Western  Union  Company,  directing  him  to  bring  copies  of 
all  telegrams  sent  to  the  trial  judge  covering  the  period  of 
time  in  question.  The  trial  judge  refused  to  allow  the  West¬ 
ern  Union  representative  to  take  the  witness  stand,  and 
stated  to  counsel  that  he  had  not  received  the  wire,  but  that 
the  wire  had  been  sent  collect  and  his  secretary  had  refused 
to  accept  it.  Appellant’s  counsel  then  proffered  ito  the 
trial  judge  that  although  the  Western  Union  representa¬ 
tive  had  not  been  allowed  to  disclose  the  contents; of  the 
message  delivered  to  the  trial  judge,  he  would  testify  that 
the  telegram  was  paid  for  and  that  it  was  delivered.  To  this 
the  trial  judge  replied: 

“Probably  it  was  thrown  in  the  waste  basket,  be¬ 
cause  my  secretary  opens  mail,  and  whenever,  as  fre¬ 
quently  happens  to  judges,  a  letter  is  received  during 
the  trial  from  an  outsider,  obviously  a  crank,  concern¬ 
ing  the  case  on  trial,  it  is  not  brought  to  my  attention; 
and  if  such  communication  was  received,  it  found  a 
place  of  repose  in  the  waste  basket  at  the  time  it  was 
received.  ’  ’ 

The  only  question  we  suggest  to  this  Court  is  that  the 
trial  judge  should  have  informed  appellant’s  counsel  of 
the  message  and  of  the  contents  of  the  message  while  the 
trial  was  in  progress.  We  are  not  asserting  that  if  the 
contents  of  the  wire  had  been  disclosed  any  material  wit¬ 
ness  would  necessarily  have  been  located,  but  any  doubts 
on  the  matter  should  have  been  resolved  in  favor  of  the 
accused  and  the  contents  of  the  file  made  known. 

We  suggest  that  the  failure  of  the  trial  judge  to  make 
known  to  appellant’s  counsel  the  contents  of  the  message 
and  his  failure  to  allow  appellant’s  counsel,  after  verdict, 
to  ascertain  if  there  was  any  validity  to  the  message  trans¬ 
mitted,  constituted  an  abuse  of  discretion.  j 


XIII.  The  Trial  Judge  Committed  Reversible  Error  Within 
the  Purview  of  Bolenbach  v.  U.S..  326  U.S.  607,  When  he 
Failed  to  Adequately  Instruct  the  Jury  on  all  Issues 
Involved. 

Appellant  states  to  this  Court  that  a  study  of  the  instruc¬ 
tions  of  the  trial  judge  at  the  conclusion  of  the  trial,  demon¬ 
strably  shows  that  they  arc  prejudicial  to  appellant  in  sev¬ 
eral  respects.  Initially  we  call  the  Court’s  attention  to  the 
instructions  of  the  trial  judge  on  the  legal  status  of  the 
witness  Christenson. 

In  relation  to  the  abortion  of  May  2,  1951,  Christenson, 
by  his  own  testimony,  was  an  accomplice  of  whoever  per¬ 
petrated  the  offense.  Accordingly  appellant’s  counsel  prof¬ 
fered  Instruction  No.  27  (J.A.  29).  The  instruction,  as 
proffered,  read: 

“The  jury  are  instructed  that  the  witness  Christen¬ 
son  is  an  accomplice  as  a  matter  of  law  and  as  such 
they  should  view  his  testimony  with  suspicion  and  look 
to  corroboration.” 

When  the  instruction  was  tendered  to  the  trial  judge  he 
stated  he  would  grant  it  (J.A.  311).  However,  in  instruct¬ 
ing  the  jury  as  to  the  issue  of  accomplice  and  accomplice 
testimony,  he  used  the  following  language: 

“Now,  on  the  basis  of  his  own  testimony,  Christen¬ 
son  must  be  deemed  an  accomplice  of  the  defendant 
Peckham,  because  Christenson  testified  that  he  con¬ 
ducted  the  preliminary  negotiations  with  the  defend¬ 
ant,  leading  to  the  abortion,  and  took  part  in  arrang¬ 
ing  the  terms. 

I  am  required  by  law  to  state  to  you  that  the  testi¬ 
mony  of  an  accomplice  should  be  received  with  care 
and  scrutinized  with  caution.” 

Hence  it  is  readily  seen  that  the  trial  judge  not  only 
branded  Christenson  as  an  accomplice  of  appellant,  but 
he  reluctantly  stated  to  the  jury  that  the  law  required  him 
to  state  that  his  testimony  should  be  viewed  with  caution. 

We  realize  that  in  a  criminal  case  the  accused  cannot 
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require  the  trial  judge  to  instruct  the  jury  in  any  particu¬ 
lar  form,  but  in  this  case,  the  substance  of  defendant’s  In¬ 
struction  No.  27  was  not  delivered  to  the  jury,  and  in  fact 
the  instruction  which  was  delivered  by  the  trial  court  was 
erroneous,  and  implicit  within  it  was  a  statement  by  the 
trial  judge  that  appellant  was  the  principal  and  that  Chris¬ 
tenson  was  the  accomplice.  We  feel  that  this  instruction 
alone  constitutes  reversible  error  since  it  has  direct  appli¬ 
cation  to  the  abortion  of  May  2,  1951,  of  which  appellant 
was  convicted. 

The  complaining  witness  testified  that  she  was  willing  to 
have  both  abortions  performed  and  freely  admitted  that 
while  married  to  Mr.  Ott  she  lived  with  George  Christen¬ 
son  and  the  witness  Jones.  Accordingly,  in  accordance 
with  this  Court’s  ruling  in  Thompson  v.  U.S.,  30  App.  D.C. 
362,  appellant  tendered  Instructions  10,  15  and  25.  These 
three  instructions  embodied  the  instruction  which  this  Court 
approved  in  the  Thompson  case,  when  the  District  Court 
charged  as  follows: 

“The  jury  are  instructed  that  according  to  the  testi¬ 
mony  of  Sadie  Volk,  while  she  is  not  an  accomplice, 
strictly  speaking,  inasmuch  as  from  her  own  testi¬ 
mony  she  morally  implicates  herself  in  the  act*  the 
jury  should  consider  that  circumstance  as  bearing  on 
her  credibility,  and  it  is  also  the  duty  of  the  jury  in 
considering  all  the  other  evidence  of  the  case,  to  con¬ 
sider  the  evidence  tending  to,  contradict  or  show  that 
she  has  made  statements  conflicting  with  her  present 
testimony  as  affecting  the  credit  you  should  give  her 
evidence.” 

i 

The  trial  judge  in  the  instant  case  refused  to  give  this 
instruction  (J.A.  240-1),  and  this  is  how  the  trial  judge 
did  instruct  the  jury  relating  to  the  testimony  of  Mrs,  Ott 
(J.A.  305) :  '  ’  | 

“The  only  person  on  trial  in  this  case  is  the  defend¬ 
ant  Peckham,  and  I  repeat,  the  only  question  for  you 
to  consider  is  whether  or  not  he  is  .guilty  of  the  two 
offenses  with  which  he  is  charged,  or  either  of  them. 
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Xo  one  else  is  on  trial  in  this  case,  and  no  other  ques¬ 
tion  is  presented  to  you  for  decision.  We  are  not  try¬ 
ing  Mary  Ott  for  her  sins;  we  are  trying  only  the  de¬ 
fendant  on  the  charge  that  he  committed  these  two  abor¬ 
tions  set  forth  in  the  indictment.” 

Xot  only  did  this  instruction  of  the  trial  judge  depart 
from  the  instruction  approved  by  this  Court  in  the  Thomp¬ 
son  case,  supra,  but  in  effect  he  told  the  jury  to  ignore  the 
moral  implication  of  the  complaining  witness,  to  concen¬ 
trate  on  appellant,  and  we  feel  this  constituted  prejudicial 
error. 

Appellant  tendered  Instruction  No.  26,  requesting  the 
court  to  charge  that  the  witness  Jones  was  an  accomplice 
as  a  matter  of  law.  In  view  of  the  testimony  of  this  wit¬ 
ness,  admitting  that  he  was  in  the  Raleigh  Hotel  with  the 
complaining  witness  and  that  he  took  her  to  the  Mt.  Alto 
Hospital,  and  that  he  was  responsible  for  her  pregnancy, 
we  feel  these  facts  were  questions  for  the  jury  to  consider 
in  determining  whether  he  was  an  accomplice.  The  re¬ 
fusal  of  the  trial  judge  to  so  instruct  constituted  preju¬ 
dicial  error. 

Appellant  calls  the  Court’s  attention  to  the  charge  of 
the  trial  judge  and  his  denial  of  Instruction  No.  1,  tendered 
by  appellant.  The  trial  judge  stated  that  he  would  grant 
the  requested  instruction  in  substance,  but  stated  he  would 
not  grant  it  in  the  proffered  form. 

It  is  our  view  that  the  trial  judge  did  not  instruct  the 
jury  adequately  on  the  principle  of  reasonable  doubt,  and 
specifically  he  did  not  tell  the  jury  what  elements  the  Gov¬ 
ernment  must  prove  beyond  a  reasonable  doubt. 

In  Instruction  No.  1  appellant  requested  the  trial  judge 
to  charge  the  jury  that  the  Government  must  prove  two 
elements  beyond  a  reasonable  doubt.  (1)  That  the  com¬ 
plaining  witness,  Mary  Lee  Ott,  was  pregnant,  and  (2) 
that  the  appellant  did  some  act  or  administered  some  treat¬ 
ment  or  drug  with  intent  to  procure  a  miscarriage.  The 
trial  judge  at  no  time  in  his  instructions  told  the  jury  that 
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they  must  believe  beyond  a  reasonable  doubt  that  Mary 
Lee  Ott  was  pregnant  on  May  2,  1951  and  January  18, 
1952,  and  at  no  time  did  he  tell  the  jury  that  they  must 
believe  beyond  a  reasonable  doubt  that  on  May  2,  1951  and 
January  IS,  1952  appellant  intentionally  committed  some 
act  in  an  effort  to  procure  an  abortion.  As  stated  by  the 
Supreme  Court,  in  the  Bolenbach  case,  supra,  the  jury  must 
be  adequately  instructed  on  the  law.  Since  there  was  no 
medical  testimony  to  establish  that  the  complaining  wit¬ 
ness  was  pregnant  in  May,  1951,  the  abortion  for  which 
appellant  was  convicted,  the  trial  judge  should  have  stated 
to  the  jury,  at  least  in  substance,  the  contents  of  defend¬ 
ant’s  instruction  No.  1.  We  submit  that  the  substande  of 
this  instruction  wTas  never  submitted  to  the  jury,  that 
proper  objection  was  made  just  before  the  jury  retired, 
in  accordance  with  Villaroman  v.  TJ.  S.,  87  App.  D.C.  240; 
184  F.  (2d)  261,  and  hence  the  action  of  the  trial  judge  con¬ 
stituted  prejudicial  error. 

We  call  the  Court’s  attention  to  defendant’s  Instructions 
No.  21  and  22.  We  realize  that  in  the  ordinary  case  these 
instructions  are  argumentative  in  nature.  However,  in 
this  case,  due  to  certain  remarks  of  the  trial  judge  through¬ 
out  the  course  of  the  trial,  we  feel  he  committed  prejudicial 
error  in  refusing  to  instruct  in  accordance  with  the  sub¬ 
stance  of  defendant’s  Instructions  No.  21  and  22.  In  view 
of  the  fact  that  appellant’s  counsel  had  been  reprimanded 
on  numerous  occasions  by  the  trial  judge,  it  was  only  in 
accordance  with  basic  fairness  that  the  jury  be  told  before 
they  retired  that  appellant’s  counsel  had  a  right  to  make 
such  objections  and  that  they  should  not  in  any  manner 
hold  this  against  appellant.  While  we  realize  that  from  a 
practical  point  of  view  this  wmuld  have  had  little  curative 
effect  because  of  the  numerous  instances  where  the  trial 
judge  had  reprimanded  counsel,  the  effort  should  have  bfeen 
made. 

In  defendant’s  Instruction  No.  22  appellant  sought;  to 
correct  an  erroneous  statement  made  by  the  trial  judge 
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during  the  course  of  the  trial,  which  had  a  vital  relation 
to  one  of  appellant’s  defenses.  Appellant,  throughout  the 
course  of  the  trial,  had  challenged  the  good  faith  of  the 
prosecution  and  had  asserted  that  the  witnesses  Ott  and 
Christenson  had  been  promised  favors  by  the  District  At¬ 
torney’s  office  if  they  would  testify  against  appellant  ;  and 
that  even  during  the  course  of  the  trial  they  had  compared 
notes  on  their  testimony.  During  one  of  the  many  collo- 
quys  between  court  and  counsel,  counsel  stated,  in  response 
to  a  question  of  the  court,  that  he  was  propounding 
certain  questions  because  he  challenged  the  good  faith  of 
the  prosecution.  At  this  juncture  the  trial  judge  stated 
that  the  statement  was  improper  and  that  it  should  not 
have  been  made.  lie  stated  further  that  appellant’s  coun¬ 
sel  had  no  right  to  probe  into  the  good  faith  of  the  prose¬ 
cution.  It  is  our  view  that  this  statement  of  the  trial  judge 
is  an  incorrect  statement  of  the  law.  It  is  true  that  lack 
of  good  faith  does  not  constitute  an  absolute  defense  to 
the  crime  charged,  but  it  is  a  factor  which  the  jury  can 
consider  in  weighing  the  credibility  of  the  witnesses. 
Hence,  Instruction  No.  22  had  for  its  purpose  the  objec¬ 
tive  of  informing  the  jury  that  if  they  believed  the  wit¬ 
nesses  Christenson  and  Ott  had  contrived  their  testimony 
they  might  consider  that  in  weighing  their  credibility. 
While  normally  Instruction  No.  22  would  not  be  given  in 
a  criminal  case,  in  the  instant  case  the  evidence  justified 
the  instruction  and  the  remark  of  the  trial  judge  made  it 
mandatory  that  this  aspect  of  appellant’s  defense  be 
clearly  stated  to  the  jury.  The  refusal  of  the  trial  judge 
to  instruct  in  accordance  with  Instruction  22  as  tendered 
by  appellant,  constituted  prejudicial  error. 

We  call  the  Court’s  attention  also  to  the  fact  that  the 
charge  was  inherently  prejudicial  in  that  the  court  devoted 
9/10  of  the  charge  to  the  Government’s  side  of  the  case, 
and  1/10  to  appellant’s  version. 

In  view  of  the  errors  assigned  above  we  believe  the  jury 
w^as  erroneously  instructed  on  the  law,  and  we  believe  in 
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the  interest  of  justice  this  Court  should  reverse  the  judg¬ 
ment  of  the  court  below.  \ 

CONCLUSION 

We  respectfully  suggest  to  this  Court  that  the  record  in 
the  instant  case  is  the  classic  example  of  an  appellant  de¬ 
nied  fundamental  fairness  and  a  fair  trial,  due  primarily 
to  the  conduct  and  remarks  of  a  trial  judge  who  was  con¬ 
vinced  of  appellant’s  guilt  before  he  came  to  trial.  We 
believe  it  is  the  duty  of  this  Court,  in  order  to  preserve 
fundamental  fairness,  to  reverse  the  judgment  of  the  court 
below. 

Albert  J.  Ahern,  Jr. 

National  Press  Building 
Counsel  for  Appellant 
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STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  the  appellee,  the  questions  are: 

1.  Whether  it  was  an  abuse  of  discretion  to  deny  a  motion 

* 

for  reconsideration  of  a  motion  to  suppress  evidence  where 
reconsideration  was  premised  on  an  unfounded  attack  on 
the  integrity  of  District  Court  records  which,  it  had  been 
conceded  at  the  hearing  on  the  motion,  had  been  mislaid 
by  the  clerk. 

2.  Where  appellant  had  only  a  general  recollection  of 
certain  events  to  which  he  testified  and  had  to  resort  to 
newly  made  copies  of  records  for  dates  and  names,  is  it  not 
well  settled  that  original  and  contemporary  records  must 
be  produced  on  demand. 

3.  Where  the  trial  court  gave  every  latitude  to  appel¬ 
lant  and  counsel  during  a  trial  producing  strong  evidence 
of  guilt,  and  in  which  appellant  produced  false  records 
and  joined  in  conduct  of  counsel  designedly  oppressive  to 
witnesses  and  the  court,  and  where  after  the  verdict  and 
in  the  course  of  remarks  to  the  jury,  departing  for  good, 
the  court  stated  they  had  convicted  a  man  who  had  secured 
acquittal  before  in  some  way  or  other,  was  the  remark 
evidence  of  prior  existing  bias  or  was  it  the  voice  of  the 
court  speaking  in  view  of  what  had  transpired  before  it 
and  with  the  knowledge  that  acquittal  of  abortion  often 
merely  reflects  a  complainant ’s  claim  of  privilege  or  insuper¬ 
able  reluctance  to  testify. 
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COUNTERSTATEMENT  OF  THE  CASE 

In  April,  1952,  an  indictment  was  returned  charging 
appellant  with  having  committed  abortion,  January  sec¬ 
ond  of  that  year,  upon  Mary  M.  Ott  (count  two)  and  also 
of  having  perpetrated  the  same  crime  upon  Mrs.  Ott  on 
May  2,  1951  (count  one;  R.  2035).  Tried  by  a  jury,  he  was 
found  guiltv  on  the  first  count.  From  a  sentence  to  im- 
prisonmont  for  twenty  months  to  five  years,  imposed;  July 
9,  1952,  he  now  appeals  (R.  2121). 

Mrs.  Ott,  a  young  stenographer  who  had  served  ip  the 
Marine  Corps,  was  admitted  as  an  emergency  patient  to 
Mount  Alto  Veterans  Hospital  at  8:30  P.M.  January  18, 
1952  (R.  237,  518,  9(58).  On  admission  she  had  severe  labor 
pains  and  vaginal  bleeding  (R.  521). 

Dr.  John  T.  Kilpatrick,  on  the  surgical  staff  at  Mount 
Alto,  testified  that  ho  attended  Mrs.  Ott  from  January 
twenty-first  to  February  seventh  (R.  500-502,  511).  On 
January  twenty-first,  the  patient  passed  a  cotton  pladget. 
(a  square  piece  of  cotton  used  by  physicians)  (R.  507).  On 
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that  day  Dr.  Kilpatrick  found  that  she  was  suffering  from 
peritonitis  of  the  womb,  caused  by  an  induced  abortion 
(R.  500-511). 

Mrs.  Ott's  condition  required  hospitalization  for  a  month 
(R.  518).  On  January  IS,  1952,  she  was  three  months 
pregnant,  her  uterus  being  enlarged  (R.  521,  523).  The 
pregnancy  was  terminated  in  the  hospital  February  seventh 
by  removal  of  the  fetus  and  afterbirth  (R.  524,  561). 

Noting  that  on  admission  Mrs.  Ott  bad  denied  instru¬ 
ments  had  been  used  in  her  womb,  the  doctors  “ quizzed 
her  again”  on  January  twenty-first  (R.  522,  523,  525).  Dr. 
Kilpatrick  told  her  it  was  in  her  best  interest  to  tell  all 
about  the  abortion  (R.  608,  609).  She  then  admitted  that 
Dr.  Peckham  had  operated  on  her  with  intent  to  procure  her 
miscarriage  (R.  524,  614). 

The  facts  being  reported  to  the  police  by  the  hospital,  a 
statement  was  taken  from  the  complainant  by  officers  of  the 
Homicide  Squad  on  January  23, 1952,  which  revealed  a  prior 
abortion  less  than  a  year  before  (R.  381,  611). 

George  A.  Christenson,  Jr.  testified  that  in  the  early  part 
of  1951  he  lived  with  the  complainant  (R.  469,  470).  As  a 
result  of  her  physical  condition  be  telephoned  Dr.  Peckham 
in  February,  1951  (R.  470,  471 ).  The  next  day  he  went  alone 
to  Dr.  Peckham ’s  house  on  Princeton  Place,  X.  W.  (R.  476, 

477) . 

Mr.  Christenson  to]d  appellant  that  his  wife  being  preg¬ 
nant  she  desired  an  abortion  for  financial  reasons  and  that 
he  heard  appellant  performed  abortions.  Appellant  stated 
it  could  be  done,  but  that  he  wished  to  examine  t lie  wife. 
The  price  would  be  three  hundred  and  fifty  dollars  (R.  477, 

478) . 

Mrs.  Ott  testified  that  toward  the  end  of  February,  1951, 
she  and  Mr.  Christenson  went  to  the  house  of  Dr.  Peck¬ 
ham  at  640  Princeton  Place,  N.  W.  (R.  67,  74).  Mr.  Chris¬ 
tenson  remained  upstairs  while  appellant  took  her  to  the 
basement  and  examined  her  (R.  71,  74).  She  was  then 
three  months  pregnant  (R.  66,  74). 

After  the  examination  appellant  told  the  witness  that, 
depending  on  the  degree  of  pain  she  could  endure,  she  could 
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have  an  “ early’ ’  abortion  “or  a  late  one,”  the  former  being 
shorter  in  duration  but  more  painful  (R.  73,  74).  He  told 
her  the  price  would  be  three  hundred  and  fifty  dollars 
(R.  74).  She  stated  she  could  not  afford  it  and  appellant  re¬ 
duced  the  price  to  two  hundred  and  fifty  (R.  75). 

During  the  latter  part  of  April,  1951,  Mrs.  Ott  telephoned 
appellant  who  made  an  appointment  for  an  early  date  in 
May  (R.  78).  On  May  first,  Mrs.  Ott  went  to  see  Dr.  Deck- 
ham  and  told  him  she  only  had  eighty  dollars  (R.  $0-S2; 
Gov’t.  Ex.  1,  R.  397).  Appellant  stated  he  “couldn’t  pos¬ 
sibly  do  it  for  that,  and  that  if  .  .  .  (she)  .  .  .  got  enough 
to  make  $100  the  next  day,  and  with  fifty  due  after;  that, 
he  would  do  it.”  (R.  82). 

The  following  day,  May  2,  1951,  Mrs.  Ott  went  to  appel¬ 
lant’s  home  at  five  P.M.  (R.  82).  She  paid  him  one  hundred 
dollars  (R.  100,  274). 

Thereupon,  Dr.  Peckham  took  Mrs.  Ott  to  the  basement 
where  she  disrobed  and  was  placed  on  an  examining  table 
(R.  82-83).  Appellant  used  an  instrument  to  dilate  the 
vagina  and  placed  a  creamy  substance  therein  which  burned. 
Then  he  inserted  a  second  instrument  in  the  vagina  causing 
a  “sharp  .  .  .  burning  sensation”  (R.  83,  84).  She  felt  this 
instrument  in  her  about  ten  of  the  twenty-five  minutes  she 
was  on  the  table  (R.  S4,  85).  ! 

After  the  operation  Dr.  Peckham  told  Mrs.  Ott  that  in 
several  hours,  upon  the  onset  of  pain,  she  should  take  to 
her  bed  and  would  eventually  pass  the  fetus.  He  gave  her 
a  code  to  use  when  he  phoned  to  check  her  condition.  If 
the  fetus  had  been  expelled,  she  was  to  say  she  was  “fine 
and  dandy”;  labor  pain  was  to  be  denoted  by  the  phrase 
“  ‘still  cooking’  ”  (R.  86).  In  accordance  with  further  in¬ 
structions,  Mrs.  Ott  provided  herself  with  scissors  to  cut 
the  umbilical  cord  and  a  plastic  tablecloth  on  which  to  lie 
(R.  88-90). 

In  addition  to  immediate  cash  payment,  Dr.  Peckham  had 
required  Mrs.  Ott  to  register  at  a  hotel  prior  to  performing 
the  abortion  (R.  85,  273).  As  she  had  not  done  so,  she  gave 
him  a  fictitious  room  number  at  the  Raleigh  Hotel  (R.  86, 
87).  Mrs.  Ott  left  appellant's  house  and  met  Mr.  Christen- 


son  who  had  remained  outside  (R.  S6,  87,  250).  They  went 
to  the  Raleigh,  but  no  rooms  were  available.  They  then 
went  to  the  Harrington  and  registered  that  same  day 
(R.  86,  87).  Prior  to  the  passage  of  the  fetus,  Mrs.  Ott 
telephoned  appellant  and  gave  him  the  correct  hotel  and  her 
room  number  (R.  95;  Gov’t.  Ex.  1-A,  1-B,  R.  397). 

Dr.  Peekham  telephoned  Mrs.  Ott,  and  being  told  she  was 
“still  cooking,”  said  he  would  call  back  (R.  96).  In  the 
early  morning  of  May  third,  she  began  to  deliver  (R.  90, 
91).  The  fetus  passed  (R.  91).  Dr.  Peekham  arrived 
several  hours  later,  about  six  A.M.,  having  previously  tele¬ 
phoned  again  and  having  been  assured  Mrs.  Ott  was  “fine 
and  dandy.”  (R.  94,  96,  281). 

Appellant  remained  about  fifteen  minutes  (R.  99).  He 
used  forceps.  He  then  cleaned  Mrs.  Ott  and  cleaned  and 
replaced  the  plastic  tablecloth  (R.  97,  100). 

In  accordance  with  Dr.  Peekham 's  parting  instructions, 
she  returned  to  his  house  the  following  Monday,  she  was 
“pretty  sure”  on  which  occasion  In*  used  instruments  to 
remove  remaining  tissue  (R.  100,  298).  Mr.  (Miristenson 
identified  the  registration  card  he  signed  at  the  Harring¬ 
ton  Hotel  May  2,  1951  (R.  484;  Gov't.  Ex.  1,  R.  397).  He 
testified  he  went  to  the  lobby  just  prior  to  appellant's  ar¬ 
rival  May  third  where  he  observed  him  enter  the  elevator 
(R.  489).* 

Records  of  the  Hotel  Harrington  reflected  the  following: 
(1)  at  7:59  P.M.,  May  2,  1951,  “Mr.  and  Mrs.  G.  A.  Ott” 
registered  and  were  assigned  Room  Xo.  -107  (Gov't.  Ex. 
1,  R.  397);  (2)  an  outgoing  telephone  call  to  Taylor  1742 
was  made  from  Room  Xo.  407  on  May  5,  1951  (Gov't.  Ex. 
1-A,  1-B,  R.  397);  (3)  on  May  3,  1951  the  main  listing  of 
Taylor  1742  was  in  the  name  of  Henry  L.  Peekham,  Jr., 
640  Princeton  Place,  X.  W.,  with  the  designation  of  phy¬ 
sician  (Gov’t.  Ex.  3,  R.  457). 

As  noted  at  the  outset,  the  crime  of  May  2,  1951  (count 
one,  R.  2035)  would  not  have  been  discovered  had  not  com¬ 
plications  resulted  from  the  second  abortion  committed  on 
Mrs.  Ott  within  less  than  a  year  (count  two,  R.  2035). 

The  circumstances  of  the  abortion  on  January  18,  1952 
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were  somewhat  similar  to  those  of  the  prior  crime.  In 
January,  1952,  Mrs.  Ott  was  again  pregnant,  telephoned 
appellant,  and  went  to  his  house  January  ninth  (R;  103- 
106;  Gov’t.  Ex.  5,  R.  746).  There  was  an  examination  in 
the  basement,  appellant  recommending  that  the  abortion 
be  performed  by  “injection”  (R.  108,  110).  They  settled 
the  price  at  one  hundred  and  fifty  dollars  (R.  107)  j  He 
stated  he  would  put  the  visit  down  “as  a  cold.  .  .  .  on  the 
little  card  that  he  had”  (R.  137;  Gov’t.  Ex.  4,  R-746). 

On  January  18,  1952,  Mrs.  Ott  paid  one  hundred  and 
fifty  dollars  (R.  117).  Appellant  on  January  ninth  had  re¬ 
quired  that  she  register  at  a  hotel  and  on  January  eighteenth 
asked  where  she  was  going  to  stay  (R.  110,  114).  When 
she  told  him  she  had  not  made  arrangements,  he  suggested 
a  rooming  house  operated  by  a  woman  “in  the  same  type 
of  business”  (R.  115,  117).  Mrs.  Ott  refused  and  stated 
she  would  register  at  the  Raleigh  (R.  117). 

Dr.  Peckham  then,  on  January  eighteenth,  took  Mrs.  Ott 
to  the  basement  where  he  followed  an  operative  procedure 
similar  to  that  of  the  previous  May  second  (R.  115).  How¬ 
ever,  Mrs.  Ott  became  frightened  as  he  did  more  probing 
which  immediately  resulted  in  “severe  cramps”  and  bleed¬ 
ing  (R.  116).  Questioned,  Dr.  Peckham  stated  “Sometimes 
this  happens,  it  is  nothing  to  worry  about.”  Before  she 
left,  he  packed  cotton  in  her  vagina  (R.  120;  cf.  p.  1,  supra.). 

The  complainant  went  to  the  Raleigh  Hotel  registering 
under  the  name  of  Mrs.  Mary  Ott  at  6:20  P.M.  (R.l  1  IS ; 
Gov’t.  Ex.  2,  R.  451).  A  young  sailor  from  Quantico, 
William  Edward  Jones,  Jr.,  called  by  the  defense,  testified 
he  went  to  her  hotel  room  on  the  evening  of  January 
eighteenth  (R.  943,  951).  Mrs.  Ott  had  severe  pains  in 
the  stomach  (R.  954-955).  A  few  minutes  after  his  arrival, 
he  took  her  in  a  taxi  to  Mount  Alto  after  she  had  previously 
phoned  the  hospital  for  an  ambulance  (R.  954,  957,  970). 
Hotel  records  reflected  the  fact  Mrs.  Ott  left  without  cjheck- 
ing  out.  (R.  452;  Gov’t.  Ex.  2,  R.  451). 

Appellant  was  arrested  February  26,  1952,  by  Sergeant 
John  L.  Sullivan  of  the  Homicide  Squad  (R.  742).  En- 


tering  640  Princeton  Place,  XAV.  by  virtue  of  a  search  war- 
ant,  Sergeant  Sullivan  proceeded  to  the  office  in  the  base¬ 
ment  (P.  743,  747).  Next  to  the  desk  on  a  table  was  an 
alphabetically  arranged  file  of  more  than  five  hundred  file 
cards  of  patients,  mostly  female  (R.  747),  77)2,  1427),  1509; 
Gov’t.  Ex.  7-A  to  7-F,  R.  1620). 

Mrs.  Ott’s  card,  the  sole  office  record  of  Dr.  Peckham’s 
which  of  itself  connected  her  with  appellant,  was  found 
concealed  in  a  medical  textbook  on  the  desk.  (R.  745,  776, 
793,  1357;  Gov’t.  Ex.  4,  R.  746).  Besides  a  number  as¬ 
signed  to  her,  and  her  name,  address,  telephone  number  and 
description,  which  were  typed,  there  was  a  notation  in  ink, 
reflecting  her  visit  on  January  9,  1952  ostensibly  for  a  bead 
cold. 

Sergeant  Sullivan  testified  that  at  headquarters  appel¬ 
lant  was  “questioned  as  to  whether  he  knew  Mary  Ott  .  .  . 
or  whether  he  had  had  her  for  a  patient,  or  whether  Ik*  had 
ever  performed  an  abortion  on  her,  and  his  answer  was, 
‘No  answer’;  and  ‘No  statement.’  ”  (K.  760). 

Appellant  admitted  on  the  stand  he  had  seen  Mrs.  Ott 

twice  during  the  first  week  of  May,  1951.  However,  he  stated 

he  saw  her  Mav  first  and  Mav  fourth  instead  of  Mav  sec- 
*  ♦  • 

ond  (count  one,  R.  2035)  and  May  seventh  (R.  1406). 

In  addition  to  concealment  of  Mrs.  Ott’s  card,  there  was 
also  direct  evidence  that  appellant  was  conscious  of  his 
guilt.  Mrs.  Ott  testified  that  on  Monday,  May  26,  1952, 
which  was  the  day  before  the  trial  started,  appellant  tele¬ 
phoned  her  at  work  (R.  139,  140).  He  said  “  “This  is 
Doc  .  .  .  If  I  didn’t  do  it  right,  I  am  willing  to  give  vou 
any  monev  that  1  cost  vou,  t he  monev  that  vou  paid  me'  ” 
(R.  140,  141).  He  told  her  he  was  sorry  and  asked  why 
she  was  so  hardhearted.  He  asked  whv  she  didn't  get  in 
touch  with  him  when  it  happened  instead  of  going  to  the 
hospital  (R.  141). 

Mrs.  Ott  was  not  cross-examined  on  this  point,  and  ap¬ 
pellant  corroborated  the  fact  they  had  talked  on  the  tele¬ 
phone  on  May  26  (R.  1319).  However,  appellant  contended 
that  she  telephoned  him  and  demanded  money.  ( R.  1321, 
1322).  According  to  Dr.  Peckham,  Mrs.  Ott  said  that  “Mr. 
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McLaughlin  had  agreed  to  drop  all  charges  against  her 
hoy  friend  if  she  would  testify  and  help  them  convict  me” 
(R.  1322).  “She  said  she  and  her  boy  friend  were1  in  a 
spot."  (R.  1323)  These  major  details  of  Dr.  Pecklkam’s 
version  were  demonstrably  false.1  ; 

The  day  before,  Sunday,  Mav  twentv-fifth,  Mr.  Offutt 
had  telephoned  the  complainant  to  impress  upon  her  the 
unfavorable  publicity  and  other  hardships  which  would 
attend  her  testimony.  Defense  counsel  admitted  in  detail 
his  part  in  this  incident.  (E.g.,  Compare  R.  148-150;  with 
R.  361,  363,  365). 

It  was  elicited  from  Mrs.  Myrtle  A.  Steerman,  a  defense 


1  Mr.  Christenson  was  a  young  bank  clerk  (R.  640).  In  June 
and  July  of  1951,  the  period  between  the  two  abortions,  he  passed 
a  scries  of  bad  checks  (R.  644).  These  resulted  in  two  indictments 
to  one  of  which  he  pleaded  guilty  November  29,  1951  and  received 
a  sentence  of  six  to  eighteen  months  (R.  645).  United  States  v. 
George  .4.  Christenson ,  D.  C.  Dist  Col.  No.  1457-51  (Grand  Jury 
No.  Original).  The  other  indictment  was  dismissed  January  30, 
1952  (R.  645).  United  States  v.  George  A.  Christenson,  D.  C.  Dist. 
Col.  No.  48-52  (Grand  Jury  No.  1422-51). 

The  court  jackets  show  Criminal  Case  No.  1457-51  involved  the 
interstate  transportation  of  three  checks  passed  in  June  and  July. 

1951.  To  all  three  counts,  the  defendant  pleaded  guilty.  As 
Criminal  Case  No.  48-52  involved  one  local  check,  passed  in  June, 
it  was  handled  by  a  different  law  enforcement  agency,  and  there¬ 
fore  there  were  two  presentations  rather  than  one  indictment. 
Presentments  in  both  cases  were  dated  September  26,  1951,  and 
both  indictments  were  returned  by  the  September  Grand  Jury. 
Case  No.  48-52  was  the  case  on  which  Christenson  was  originally 
held  for  the  body.  No.  1457-51  being  an  original  case. 

The  foregoing  suggests  that  the  dismissal  of  No.  48-52  referred 
back  to  the  prior  plea  to  three  similar  charges.  The  indictment  was 
returned  prior  to  January  18,  the  date  of  the  crime,  or  January  23, 

1952.  the  date  of  its  discovery’.  It  was  dismissed  prior  to  the  in¬ 
terview  of  Christenson  (R.  646).  The  court’s  order  recites  that 
on  January  30.  1932,  the  Government  gave  its  reasons  in;  open 
Court.  The  jackets  show  another  Assistant  U.  S.  Attorney  handled 
the  case. 

Mr.  Christenson  testified  that  there  was  no  connection  between 
the  dismissal  and  the  instant  case  (R.  646).  The  defense  negd  not 
have  consulted  court  records  to  test  this.  These  show  he  was  repre¬ 
sented  at  all  times  by  Ralph  Stein,  Esq.  Jacob  Stein,  Esq.,  an 
associate  of  Mr.  Offutt’s,  when  he  interviewed  Mr.  Christenson,  in¬ 
troduced  himself  as  the  brother  of  Ralph  Stein,  Esq.  (R.  678,  679, 
728,  729). 
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witness  and  complainant’s  landlady,  that  at  about  the  same 
time  Mr.  Steerman,  instigated  by  Mr.  Offutt, 2  defense 
counsel,  told  Mrs.  Ott  she  did  not  have  to  testify  (R.  114S, 
1149). 

A  week  later,  Mrs.  Ott’s  mother,  Mrs.  Ethel  Hodges, 
was  subjected  to  the  same  corrupt  influence.  Mrs.  Ott’s 
direct  testimony  had  been  suspended  Thursday,  May 
twenty-ninth,  because  of  the  intervention  of  Memorial  Day 
(R.  123,  135,  137).  That  Sunday  morning,  June  first,  Mrs. 
Hodges  arrived  at  the  rooming  house,  her  daughter  being 
out  (R.  1137,  1138). 

As  he  had  been  instructed  to  do,  Mr.  Steerman  phoned 
Mr.  Offutt  (R.  1139).  Mrs.  Steerman  recounted  that  in  the 
interim  her  husband  told  the  mother  “that  he  thought  it 
would  be  a  good  thing  to  drop  the  whole  thing  because  it 
seems  it  would  get  her  involved  and  it  would  involve  her 
and  her  family  and  it  would  be  a  pretty  good  mess  before 
it  was  over.”  (R.  1139). 

Complainant’s  mother  had  travelled  from  Erie,  Pennsyl¬ 
vania,  in  response  to  a  defense  subpoena  directing  that  she 
produce  all  letters  from  Mrs.  Ott  since  February,  1951  (R. 
418,  435).  The  defense  had  telephoned  her,  the  message 
having  to  be  relayed  as  she  had  no  telephone  (R.  145,  494). 
Process  was  served  through  the  local  sheriff’s  office  (R. 
198).  Pier  knowledge  of  the  case  came  from  the  defense 
(R,  282). 

In  addition,  the  marshal,  it  was  made  known  at  the  bench, 
had  found  Mrs.  Hodges  to  be  financially  embarrassed  by 
means  of  her  attendance  upon  the  court  as  she  worked  in 
order  to  help  maintain  her  six  children.  (R.  367,  369,  414). 


2  Mrs.  Steerman  testified  she  first  talked  to  Mr.  Offutt  around 
May  20.  1952,  or  a  little  later  at  her  home  (R.  1137).  He  visited 
her  three  times  and  phoned  “at  least  a  dozen”  times  (R.  1146). 
Mr.  Offutt  had  talked  to  her  husband  six  or  seven  times  (R.  1148). 
She  thought  her  husband  had  been  instructed  to  telephone  when¬ 
ever  anyone  came  to  visit  Mrs.  Ott  (R.  1152). 

At  his  first  interview.  Mr.  Offutt  exhibited  to  Mrs.  Steerman  Mrs. 
Ott’s  statement  (R.  1156,  1157).  He  told  them  complainant  had 
been  a  prostitute  since  the  age  of  thirteen  (R.  1147).  As  a  result, 
Mrs.  Steerman  was  “surprised”  and  “shocked”  and  discussed  with 
her  husband  the  eviction  of  Mrs.  Ott  (R.  1152,  1150). 
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The  discovery  that  her  mother  was  in  the  city  was  not  the 
only  harassment  of  Mrs.  Ott  over  the  Memorial  I  Day 
weekend.  The  previous  Friday,  May  thirtieth,  she  attended 
a  dance  with  an  Air  Corps  officer,  Lieutenant  Fred  Dona- 
hower  (R.  179,  180,  1053).  Mr.  Offutt  followed  them  there 
and  interrogated  the  lieutenant  about  Mrs.  Ott  (R.  1055- 
1058).  The  lieutenant  related  that  when  lie  told  defense 
counsel  he  did  not  care  to  answer  any  questions,  Mr.  Offutt 
stated  “that  if  1  did  not  care  to  answer  his  questions 
there,  he  would  subpoena  me.”  (R.  1060).  Mrs.  Ott,  ac¬ 
companied  by  her  mother  and  the  lieutenant,  went  to  police 
headquarters  on  Sunday,  June  first,  to  report  the  oppres¬ 
sion  to  which  she  had  been  subjected. 

Lieutenant  Donahower  was  thenceforward  under  defense 
subpoena  from  dav  to  dav.  (A  request  that  he  and  Mrs. 
1 1  od  lies  he  attached  on  a  bench  warrant  was  made  on  Mon¬ 
day,  June  second)  (R.  129). 

A  pattern  of  intimidation,  similar  to  the  one  used  onicom- 
plainant's  mother,  was  applied  to  AT i*.  Christenson.'  On 
Wednesday,  June  fourth,  cross-examination  of  Mr.  Chris¬ 
tenson  was  deferred  until  June  fifth  in  order  to  take  out 
of  turn  the  testimony  of  a  physician  (R.  496,  624). 

Mr.  Christenson  testified,  in  response  to  questioning  by 
Mr.  Offutt,  that  on  the  evening  of  June  fourth  defense  coun¬ 
sel  interviewed  him  and  “vou  brought  out  the  fact  that 
you  had  a  witness,  a  Lieutenant  in  the  Air  Force,  that  you 
could  brine;  up  against  Mary  Ott  and  prove  that  she  spent 
the  night  with  him  somewhere,  and  in  view  of  my  lack  of 
cooperation  with  you,  you  would  probably  have  to  do  so 
.  .  .  and  that  is  when  T  eot  mad  and  told  you  to  get  out  of 
my  sight.”  (R.  739). 

Mr.  Offutt  had  rejoined  “  ‘I  will  get  you  tomorrow, 
boy."  "  (R.  735).  The  next  day  defense  counsel  moved  that 
Mr.  Christenson  lie  referred  to  the  grand  jury  as  an  acces¬ 
sory  to  the  abortion  (R.  (570). 

It  will  be  recalled  that  the  following  witnesses  referred 
to  above  were  called  by  the  defense:  Mrs.  Hodges,  mother 
of  complainant  (R.  417);  Mrs.  Steerman,  Mrs.  Ott’s  land¬ 
lady  (R.  1130) ;  Mr.  William  E.  Jones,  Jr.,  U.S.N.,  who  ac- 


companied  Mrs.  Ott  to  the  hospital  January  18,  1952  (R. 
943) ;  and  Lieut.  Fred  Donahower,  U.S.A.F.  (R.  1054). 

In  addition  to  the  witnesses  above  mentioned,  the  re¬ 
searches  of  the  defense  led  them  to  former  employers  of 
Mrs.  Ott  in  Erie,  although  she  had  not  lived  there  for  some 
years  (R.  170,  418).  Acquaintances  located  through  the 
landlady,  e.g.,  Mayor  Arlington  Spring,  were  duly  sub¬ 
poenaed  (R.  259,  260,  1137,  1142).  Even  the  names  of 
friends  of  her  friends  were  dropped  in  court  (R.  1056). 

Mr.  Hugo  Formato  (R.  1691),  manager  of  the  Officers 
Service  Club,  was  subpoenaed.  Mrs.  Ott’s  Washington 
landlords  were  cumulative  witnesses  to  show  the  admitted 
relationship  between  Mrs.  Ott,  Mr.  Christenson  and  Mr. 
Jones:  Mrs.  Blanche  Dobkin  (R.  927;  cf.  R.  169,  171,  640) ; 
Mr.  Richard  Brown  (R.  1218;  cf.  R.  168,  640). 

It  has  been  related  that  in  instructing  the  complaining 
witness  Dr.  Peckham  had  indicated  the  fact  that  after  the 
operation  the  time  of  onset  of  labor  was  predictable,  within 
limits.  He  could  not  afford  to  run  the  risk  of  attending 
the  patient  in  her  labor.  Information  as  to  the  critical 
period,  however,  was  to  be  given  in  code. 

Informed  of  a  successful  delivery,  the  doctor  could  with 
impunity  remove  the  traces  of  his  crime  and  cursorily 
minister  to  his  patient.  (Telephone  calls  to  a  hotel  or  safe 
rooming  house  were  to  be  one-wav  so  tliev  could  not  be 
traced.)  Just  as  implicit  was  the  other  alternative,  if  the 
patient  could  not  be  reached,  the  doctor  was  warned  she 
was  in  a  hospital  emergency  room  or  in  the  morgue.  In 
this  latter  event  the  doctor  would  be  concerned  in  remov¬ 
ing  any  record  which  traced  her  to  his  home. 

It  has  been  recounted  that  only  bv  chance,  Mrs.  Ott’s  fail¬ 
ure  to  register  before  the  abortion  of  May  2,  1951,  was  it 
possible  to  corroborate  through  telephone  records  her  testi¬ 
mony  that  Dr.  Peckham  had  come  to  the  hotel.  Again  it 
was  the  chance  discovery  of  Mrs.  Ott’s  card  in  its  hiding 
place  which  made  it  possible  to  connect  her  with  the  doctor 
through  his  records. 

Dr.  Peckham  concededlv  dealt  with  his  patients  strictly 
on  the  basis  of  cash  payment  (R.  611 ;  Gov’t.  Ex.  5,  R.  S17). 
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His  patients  were  mostly  female.  Admittedly  during  1951 
and  1952  appellant  had  no  employees,  much  less  a  nurse 
or  female  attendant.  (R.  13S,  1427). 

Appellant’s  bookkeeping  system  was  not  designed  for 
ready  reference  by  a  busy  doctor.  However,  it  made  pos¬ 
sible  removal  of  the  identity  of  a  patient  by  the  mere  de¬ 
struction  of  a  name  card.  Conversely,  the  identification 
numbers  assigned  to  safe  patients  could  be  entered  at  will 
in  a  daily  log  (kept  in  pencil)  to  conceal  the  activities  of  a 
particular  day  or  to  prorate  the  large  cash  sums  it  was 
shown  Dr.  Peckham  demanded.  (Gov’t.  Ex.  5,  R.  817). 

Under  their  search  warrant  the  officers  had  taken  from 
the  appellant’s  desk  a  daily  log  for  the  year  1952  (R.  74G, 
Gov’t.  Ex.  5,  R.  817).  It  was  a  ledger  designed  solely  for 
physicians.  It  had  ample  columns  to  record  each  day  the 
hour;  name  of  patient;  “Service  Rendered;”  and  the. 
method  of  payment.  Entries  in  the  log  were  in  pencil. 

Under  January  18,  1952  (count  two)  there  were  only  two 
columns  in  which  there  were  entries.  Under  the  heading 
“Xame  of  Patient”  were  listed  six  numbers;  in  the  cor¬ 
responding  “Cash”  columns  were  listed  six  sums  of  money 
and  a  total  of  thirtv-tliree  dollars. 

»  i 

On  direct  examinations  appellant  was  shown  hjs  log 
(Gov’t.  Ex.  5,  R.  817)  and  asked  if  he  could  tell  from  it  or 
his  “recollection”  the  patients  in  his  office  on  January  18, 
1952  (R.  1240,  1241;  cf.  R.  1094).  He  answered  “I  can  by 
referring  to  some  notes  that  I  have”  (R.  1241;  Gov’t.  Ex. 
6- A  to  6-F,  R.  1543). 

Appellant  then  proceeded  to  give  the  name  and  descrip¬ 
tion  of  patients  as  they  had  entered  his  office  (R.  1241  et 
seq.)  He  also  read  the  numbers  in  the  log  from  top  to  bot¬ 
tom  (R.  1287  et  seq.)  The  numbers  in  the  log  had  been  as¬ 
signed  to  patients  and  represented  in  chronological  order 
visits  to  his  office  on  January  18,  1952  (R.  1289,  1520). 

The  doctor  related  that  he  correlated  the  numbers  with 
the  names  by  means  of  “patient”  cards,  which  had;  been 
taken  from  him  by  the  police  and  ordered  returned  (R. 
1290,  1283).  “Some”  of  the  original  cards,  the  doctor 


testified  on  direct,  had  treatment  notations  on  them.  (R. 
1290). 

The  “papers”  used  to  refresh  the  appellant’s  recollec¬ 
tion  of  the  names  to  be  associated  with  numbers  were 
marked  as  Government  exhibits  (R.  1488;  Gov’t.  6A  to 
6F,  R.  1543).  On  cross-examination  these  six  three-by-five 
slips  were  found  to  have  been  copied  by  appellant  from 
the  original  cards  two  days  before  this.  (R.  1518,  1530). 
A  motion  that  the  original  cards  be  produced  was  then 
made  and  granted.  (R.  1521-1523). 

The  original  cards  (Gov’t.  7-A  to  7-F,  R.  1620)  were 
marked  to  correspond  with  the  order  of  visitation  reflected 
in  the  log  (Gov’t.  Ex.  5,  R.  817)  and  testimony  of  defend¬ 
ant.  The  six  slips  were  found  to  be  partial  copies.  Compare 
Gov’t.  Ex.  7-A  with  Gov’t.  Ex.  6-F;  7-B  with  6-E;  7-C  with 
6-D ;  7-D  with  6-C;  7-E  with  6-B;  7-F  with  6-A. 

Like  the  slips  used  to  refresh  recollection,  each  card 
contained  a  patient’s  name,  address,  telephone  number  and 
description,  and  a  permanent  number  assigned  by  the  doc¬ 
tor. 

The  most  significant  omission  from  the  slips  (and  the 
testimony)  was  that  none  of  the  six  cards  revealed  the  visit 
on  January  18,  1952  which  the  log  purported  to  show,  al¬ 
though  appellant  had  meticulously  noted  visits  on  other 
dates  in  January  which  were  reflected  in  the  log.  In  two 
instances,  these  closely  bracketed  the  date  in  question,  e.g., 
January  15,  23,  and  25  (Gov’t.  Ex.  7-D,  R.  1620). 

Cards  of  old  patients  had  been  carried  over  from  1951 
(R.  1463).  In  1951,  appellant  had  employed  a  card  and 
number  system,  with  the  difference  that  visits  by  the  num¬ 
bers  were  reflected  in  loose-leaf  note  books  (R.  1404,  1405). 
He  had  looked  at  the  latter  to  refresh  his  recollection  of 
Mrs.  Ott’s  visits  in  May,  1951,  but  did  not  produce  them 
(R.  1406). 

Asked  why  he  had  not  put  down  on  the  slips  the  dates 
of  visits  therein,  he  replied  “Because  the  cards  were  sup¬ 
pressed”  (R.  1538). 

All  six  patients  purportedly  visited  Dr.  Peckham  between 
three  and  six  P.M.  on  January  18,  1952,  the  day  of  the  sec- 
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ond  abortion  (R.  1242,  1247).  All  six  were  female,  all  but 
one  were  young  (Gov’t.  7A  to  7F,  R.  1620). 

On  direct  examination,  Dr.  Peckkam  bad  been  asked  bv 
Mr.  Offutt,  with  reference  to  the  third  person  allegedly  to 
visit  the  office,  “Is  that  mv  mother  vou  are  referring  to?” 
(R.  1246).  *  *  | 

Mrs.  Offutt  was  later  described  by  appellant  as  aged 
seventy-two  and  “crippled  with  arthritis”  (R.  1647).  A 
strange  omission  from  the  copy  of  her  card  and  the;  direct 
testimony  (R.  1228-1364)  was  the  fact  that  on  January  16, 
1952,  just  two  days  prior  to  the  abortion,  she  was  suffering 
from  bronchopneumonia.  Compare  Gov’t.  Ex.  6-D  with 
7-C,  R.  1620. 

STATUTE  INVOLVED 

31  Stat.  1322  (1901),  22  D.  C.  Code  §  201  (1950) : 

Whoever,  with  intent  to  procure  the  miscarriage  of 
any  woman,  prescribes  or  administers  to  her  any  medi¬ 
cine,  drug,  or  substance  whatever,  or  with  like  Intent 
uses  any  instrument  or  means,  unless  when  necpssary 
to  preserve  her  life  or  health  and  under  the  direction 
of  a  competent  licensed  practitioner  of  medicine:,  shall 
he  imprisoned  .  .  . 

SUMMARY  OF  ARGUMENT 

The  court  denied  appellant’s  motion  to  suppress  gfter  a 
full  hearing.  On  the  day  of  trial  the  defense  presented  a 
motion  for  reconsideration  attacking  without  foundation 
the  integrity  of  District  Court  records,  alleging  that  the 
complainant’s  affidavit  was  executed  after  the  commission¬ 
er's  process  had  issued.  Appellant  had  conceded  at  the 
prior  hearing  that  the  affidavit  was  merely  mislaid  by  the 
clerk  and  that  its  contents,  as  reflected  in  the  hearsay  ver¬ 
sion  of  a  police  officer  before  the  court,  were  a  sufficient 
basis  for  argument  at  the  hearing. 

Appellant  had  only  a  general  recollection  of  certain 
events  to  which  he  testified  and  had  to  resort  to  notes  for 
dates  and  names.  These  notes  were  in  fact  false  facsimiles 
copied  just  before  testifying  from  records  made  at  the 
time  of  the  event.  It  is  well  settled  that  in  this  situation 
a  witness  must  produce  the  original  records  on  demand. 
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To  have  required  separate  trials  without  compelling 
reason  would  have  subverted  the  rule  permitting  this  only 
when  “justice  requires.”  The  offenses  charged  were  the 
same  and  involved  t lie  same  victim.  It  would  have  sub¬ 
jected  the  complainant  to  another  lengthy  public  examina¬ 
tion  about  intimate  matters  concerning  her  private  life. 
She  was  practically  the  only  Government  witness  not  a 
doctor,  police  officer  or  custodian  of  records. 

Appellant  invites  attention  to  the  whole  record  in  sup¬ 
port  of  an  argument  that  the  actions  of  the  trial  judge  de¬ 
prived  him  of  a  fair  trial.  Examination  of  the  record 
indicates  appellant,  in  concert  with  counsel,  designed  to  cut 
prosecution  off  at  the  roots  bv  victimizing  a  naturally  re- 
luctant  complainant,  and  by  himself  producing  false  records 
and  testimony.  Many  of  these  efforts  were  manifested  be¬ 
fore  the  forum  which  had  also  to  contend  with  the  per¬ 
sistently  prejudicial  conduct  of  counsel.  The  trial  court 
gave  extreme  latitude  to  the  appellant.  In  view  of  this  and 
the  fact  that  evidence  of  guilt  was  very  strong,  appellant  is 
unjustified  in  assuming  any  prejudice. 

The  prosecutor  asked  appellant  if  lie  were  not  in  the 
abortion  business  on  the  dates  in  the  indictment.  This,  if 
a  hard  blow,  was  fair  because  supported  by  testimony  that 
appellant  held  himself  out  to  be  in  the  business  of  abortion. 
It  was  also  amply  supported  bv  circumstances. 

It  is  settled  in  this  jurisdiction  that  the  exception  in 
the  abortion  statute  does  not  constitute  part  of  the  offense 
and  therefore  need  not  be  pleaded. 

Interrogation  based  on  an  opening  statement  is  permitted 
by  custom  and  logic  because  it  approaches  the  solemnity 
of  a  stipulation.  The  interpretation  given  the  language 
of  the  statement  by  the  prosecutor  is  conceded  to  be  rea¬ 
sonable.  It  is  only  the  unsupported  question  which  is  harm¬ 
ful. 

Appellant  complains  he  was  not  permitted  to  show  com¬ 
plainant’s  incompetency  through  a  medical  record.  The 
only  competent  data  was  an  entry  that  in  the  course  of 
hospitalization  she  had  been  confined  in  a  psychiatric  ward. 
Appellant  suffered  no  harm  as  he  was  permitted  to  bring 
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this  out  on  cross-examination.  Had  the  conjectural  data 
been  admitted  it  would  have  disproved  appellant’s  theory. 

Full  access  and  use  of  the  hospital  records  were  acdorded 
the  defense.  As  these  related  to  a  count  on  which  he  was 
acquitted,  no  substantial  right  was  involved. 

The  court’s  charge  was  most  adequate  and  fair,  proffers 
being  unsupported  in  law  or  on  the  record. 

ARGUMENT  I 

No  Error  in  Admitting  Patient  Records 


(a) 


Full  hearing  had  on  motion  to  suppress 

Appellant  argues  that  he  was  not  accorded  a  full  hearing 
on  his  motion  to  suppress  (Argument  one,  Br.  9)i  As 
a  result,  the  Government  was  permitted  to  introduce  in 
evidence  I)r.  Peekham’s  daily  log  for  1952  (Gov’t.  Ex. 
5,  R.  817)  and  the  complainant’s  patient  card  (Gov’t.  Ex. 
4,  R.  746). 

Appellant  complains  of  a  further  effect  (Br.  16;  argu¬ 
ment  12,  Br.  98),  that  after  the  Government  had  closed  its 
case  there  were  received  in  evidence  cards  of  patients  al¬ 
legedly  treated  January  18,  1952,  the  day  of  the  second 
abortion  (Gov’t.  Ex.  7-A  to  7-F,  R.  1620)  and  the  falsified 
facsimiles  from  which  Dr.  Peckham  refreshed  his  “recol¬ 
lection"  (Gov’t.  Ex.  6- A  to  6-F,  R.  1543)  The  reception  of 
the  January  eighteenth  patient  cards  was  under  peculiar  cir¬ 
cumstances  which,  in  the  main,  will  be  dismissed  separately 
by  the  Government  (Subsection  (b)). 

Appellant,  on  May  16,  1952,  filed  a  motion  for  the  return 
and  suppression  of  property  seized  when  he  was  arrested 
February  twenty-sixth  (R.  2037).  This  motion  as  well  as 
others  came  on  for  hearing  (Keech,  J.)  on  May  twentv-third 
(R.  1921).  *  '  ; 

The  principal  thesis  in  argument  was  that  property 
seized  was  not  that  described  in  the  search  warrant.  After 
representations  in  this  regard  had  been  made  under  oath 
by  the  appellant  (R.  1942  et  seq.),  the  Government  agreed 
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to  return  many  records  and  articles  as  not  pertaining  to 
Mrs.  Ott  or  another  victim,  whom  they  encountered.3 

An  arrest  warrant  as  well  as  a  search  warrant  had  been 
issued  by  the  United  States  Commissioner  (R.  1983). 
The  copy  of  the  search  warrant  and  affidavit  of  Detective 
Emmett  R.  Waters,  served  on  the  appellant,  were  intro¬ 
duced  (Def.  Ex.  1,  la,  lc,  R.  1983;  reproduced  R.  2028- 
2033).  (Appellant  claimed  he  had  not  been  served  with  a 
copy  of  the  complainant’s  affidavit  (R.  1983)). 

There  was  no  contention  made  that  Officer  Waters'  af¬ 
fidavit  did  not  state  facts  sufficient  to  establish  probable 
cause  but  merely  that  it  was  based  on  hearsay,  the  wit¬ 
ness  having  personal  knowledge  being  Mrs.  Ott,  the  com¬ 
plainant  (R.  1978).  This  is  reflected  in  the  admission  by 
Mr.  Offutt  that  Mrs.  Ott’s  patient  card  was  not  unlawfully 
seized  (R.  2006;  Gov’t.  Ex.  4,  R.  746). 

Mr.  Offutt  offered  the  service  copy  of  the  warrant  and 
affidavit  after  it  was  discovered  the  originals  were  not  in 
the  criminal  case  jacket.  As  the  indictment  indicates  (R. 
2035)  it  was  a  product  of  an  original  presentation  before 
the  grand  jury,  and  on  its  return  day,  April  4,  1952,  it 
had  superseded  proceedings  before  the  commissioner.  In 
accordance  with  the  practice,  the  commissioner’s  process 
and  docket  entries,  kept  on  file  and  of  record  in  the  Dis¬ 
trict  Court,  were  not  filed  in  the  criminal  jacket  as  the 
criminal  clerk  waits  until  the  court,  sending  for  them  in 
a  particular  case,  identifies  them  with  \td 

3  It  was  brought  out  at  the  motion  that  in  serving  the  process 
February  26.  1952.  the  officers  met  Rosalie  McCalla,  who  had  just 
been  aborted.  At  the  time  of  motion  this  case  was  pending  before 
the  grand  jury  (R.  1968,  1969.  1990).  Her  patient  card  was  seized 
(R.  1990-1991).  A  defense  motion  for  judgment  of  acquittal  was 
granted  the  first  day  of  trial,  in  October.  1952,  after  complainant 
and  her  male  companion  claimed  self-incrimination.  United  States 
v.  Henry  L.  Peckham. ,  Jr.,  Criminal  No.  865-52  (D.  C.  Dist.  Col. 
1952). 

‘  Mr.  Offutt,  in  demonstrating  to  the  court  his  knowledge  of  pro¬ 
cedure  relating  to  the  commissioner’s  files,  referred  to  Commis¬ 
sioner’s  Case  No.  5095  (the  search  warrant  case)  (R.  1981,  1979). 
The  Record  of  Proceedings  in  that  case  and  in  No.  5094  (the  arrest 
warrant  case)  were  on  the  day  of  the  motion  in  the  District  Court 
docket  entitled  “United  States  Commissioner  Record  of  Proceed- 
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The  court  sent  for  the  criminal  clerk  to  bring  the  file  but 
he  was  away  and  a  deputy  did  not  succeed  in  locating  it 
(K.  1979,  1981).  At  this  juncture  the  court  indicated  that 
it  would  decide  that  part  of  the  motion  to  suppress  which 
related  to  the  claim  that  property  taken  was  not  that 
described  in  the  warrant.  The  court  would  hold  open  the 
primary  question  of  probable  cause  until  the  affidavit  of 
Mrs.  Ott  was  located,  at  which  time  the  judge  would  inform 
counsel  and  make  it  available  to  them  (R.  1997-1998).  To 
this  Mr.  Offutt  agreed  (R.  1998). 

However,  at  the  end  of  the  hearing  Mr.  Offutt  claimed 
that  the  only  affidavit  he  had  seen  was  the  one  of  Mr.  Waters 
(R.  2010).  The  court  stated  “I  understand  that  what  1 
am  looking  for  was  filed  at  the  time  of  the  application  for 
the  warrant  in  this  case,  an  affidavit  of  Marv  Lee  Ott,  if 
that  is  her  name.”  Mr.  Offutt  answered  yes  (R.  :2011). 
The  court  had  previously  determined  from  a  police  officer, 
without  objection,  that  he  had  seen  Mrs.  Ott  execute  an 
affidavit  before  the  Commissioner  before  the  warrant  issued 
(R.  1979-1980).  Further  this  was  recited  by  the  Commis¬ 
sioner  on  the  face  of  the  warrant  served  on  complainant 
(R.  2033). 

The  court  then  instructed  the  reporter  to  keep  a  place 
open  for  a  statement  at  the  end  of  the  case  (R.  2011),  to 
which  procedure  no  objection  was  noted.  Later  that  day 
the  court  read  a  memorandum  into  the  record  stating  that 
the  clerk  had  found  the  original  affidavit  of  Mary  Lee 
Ott  in  the  official  files  and  that  the  court  had  caused  it  to 

ings — Cases  Dismissed.”  Transmittal  to  the  District  Court  of 
the  docket  entries,  according  to  the  certificate  of  the  commissioner, 
was  on  April  22,  1952.  These  entries  showed  further  that  thej  search 
warrant  had  issued  February  23,  1952  on  the  affidavits  of  Mrs. 
Ott  and  Detective  Waters,  as  the  warrant  itself  recited.  They  re¬ 
flected  also  that  the  search  warrant  and  papers  pertaining  thereto 
had  been  transmitted  to  the  District  Court  February  27,  1952.  The 
docket  reflects  the  appearance  of  Mr.  Offutt  at  proceedings  February 
27,  1952  at  which  time  the  commissioner  read  the  complaint  (and 
a  third  lawyer,  David  H.  Smith,  Esq.,  is  noted  as  associated  with 
Mr.  Offutt  before  the  Commissioner).  It  is  interesting  that  prior  to 
the  motion  Mr.  Offutt  had  utilized  Mrs.  Ott’s  statement  in  inter¬ 
viewing  defense  witnesses.  (R.  1156,  1157). 
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be  marked  as  an  exhibit  in  the  case  and  filed  in  the  jacket 
(R.  2011;  Def.  Ex.  lb,  R.  2030). 

The  court  continued  “With  this  before  the  court,  I  con¬ 
cluded  that  there  was  probable  cause  for  issuance  of  the 
warrant.  Upon  discovery  of  this  official  record  of  the 
court,  counsel  for  the  defendant  Peckham,  Mr.  Offutt  and 
Mr.  Spriggs,  were  forthwith  advised,  and  further  in¬ 
structed  to  prepare  and  present  an  order  promptly,  grant¬ 
ing  in  part  and  denying  in  part  the  motion  to  suppress  and 
ordering  the  return  of  such  items”  (R.  2011,  2012). 

The  motion  was  heard  on  Friday,  May  23,  1952,  the  trial 
being  set  for  Tuesday,  May  twenty-seventh  (R.  1921,  1923). 
In  the  interim,  in  accordance  with  the  direction  of  the  court 
and  its  memorandum,  the  defense  secured  the  signature  of 
the  motions  judge  on  an  order  granting  in  part  and  denying 
in  part  the  motion  to  suppress  (R.  2062).  That  same  day, 
Tuesday,  May  twenty-seventh,  appellant  filed  a  motion  for 
reconsideration  of  the  order  which  it  had  prepared  (R. 
2056). 

The  motion  for  reconsideration  was  presented  to  the 
trial  judge  (R.  15)  in  conjunction  with  a  motion  for  con¬ 
tinuance  (R.  12)  based  on  the  false  representation  that  Mr. 
Offutt  had  not  been  in  the  case  when  the  indictment  was  re¬ 
turned  (E.  g.,  p.  17  n.  4). 

The  motion  for  reconsideration  questioned  the  District 
Court  records  insofar  as  they  reflected  the  execution  of 
Mrs.  Ott’s  affidavit  prior  to  the  issuance  of  the  search  war¬ 
rant  (R.  2056). 

Appellant  asserts  that  a  full  hearing  was  denied  by  the 
motions  judge  “in  regard  to  the  execution  of  the  affidavit 
of  the  complaining  witness”  (Br.  14).  It  is  further  claimed 
the  trial  judge  should  have  granted  a  continuance  on  this 
ground  and  in  any  event,  at  the  time  when  t lie  doctor’s  log 
and  complainant’s  patient  card  were  sought  to  be  intro¬ 
duced,  the  court  should  have  “excluded  the  jury  and  decided 
whether  this  ‘lost’  affidavit  of  Mary  Lee  Ott  was  in  fact 
executed  prior  to  the  issuance  of  the  search  warrant.” 
(Br.  15). 

It  is  apparent  that  a  full  hearing  on  every  issue  was 
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afforded  the  appellant.  The  existence  of  the  complainant’s 
affidavit  was  conceded  bv  the  defense  at  the  hearing!  and 
this  is  additionally  reflected  in  the  motion  judge’s  memo¬ 
randum.  The  appellant  himself  relied  on  the  court’s  mem¬ 
orandum  when  he  prepared  the  order  called  for  in  it. 

Thus,  we  have  a  dilatory  motion  for  reconsideration, 
brought  as  an  afterthought,  attacking  without  foundation 
the  integrity  of  the  District  Court’s  records.  It  required 
much  temerity  to  bring  such  an  unsupported  accusation 
in  view  of  the  presumption  that  the  commissioner  had  per¬ 
formed  the  official  duty  imposed  on  him  by  the  Criminal 
Rules,  requiring  that  ujion  issuance  of  a  search  warrant 
lie  “shall  attach  to  the  warrant  a  copy  of  the  return, 
inventory  and  all  other  papers  in  connection  therewith  and 
shall  lile  them  with  the  clerk  of  the  district  court.”  Fed.  R. 
Crim.  P.,  41  (f). 

This  is  eminently  not  such  a  motion  as  the  “court  in  its 
discretion  may  entertain  ...  at  the  trial.”  Fed.  R.  Crim. 
P.,41  (e). 

(b)  ! 

Xo  error  in  admitting  patient  cards 

Appellant,  as  has  been  noted,  also  complains  that  as  a 
result  of  the  denial  of  the  motion  to  suppress  the  Govern¬ 
ment  was  able  to  get  into  evidence  patient  cards  of  those 
six  persons  allegedly  treated  by  Dr.  Pcckham  over  the 
hours  on  January  18,  1952  on  which  Mrs.  Ott  was  aborted 
(Br.  10,  99).  *  j 

At  the  motion  to  suppress  the  Government  agreed  to  re¬ 
turn  a  file  of  patient  cards  on  the  unequivocal  and  repeated 
testimonv  of  Dr.  Peckham  that  thev  had  nothing  to  do  with 
the  abortion  performed  on  Mrs.  Ott  on  January  18,  1952 
(R.  1954,  1956).  In  view  of  the  fact,  as  outlined  in  fhe 
counterstatement,  that  his  bookkeeping  system  was  designed 
to  conceal  identity,  much  reliance  had  to  be  put  on  his 
sworn  testimony. 

However,  at  the  trial  lie  testified  on  direct  examination 
with  reference  to  six  patients  purportedly  in  his  office  that 
day.  This  was  for  the  purpose  of  explaining  that  although 
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at  the  time  of  the  abortion  he  was  in  the  place  the  abortion 
allegedly  occurred,  yet  he  had  no  opportunity  to  commit 
the  crime  because  of  the  presence  of  these  patients.  Tn 
addition  he  refreshed  his  recollection  from  six  false  cards 
recently  copied  from  the  suppressed  file. 

The  original  cards  all  bore  dates  of  visits  which  would 
have  been  devastating  to  his  testimony  and  therefore  he 
produced  practically  identical  copies  with  the  dates  omitted 
( Counterstatement,  .supra ) . 

The  dates  on  the  cards  explain  also  the  prior  efforts  of 
the  defense  at  the  motion  and  at  trial  to  restrict  entry  of 
the  log  to  but  one  date  (R.  2002,  814).  This  was  because 
every  date  of  visit  recorded  on  the  six  cards  was  reflected 
in  the  log  with  the  sole  exception  that  the  date  of  the  abor¬ 
tion  did  not  appear  on  a  single  card.  Compare  Gov’t.  Ex. 
7-A  to  7-F,  R.  1620  with  Gov’t.  Ex.  5,  R.  817.  This  indicates 
with  mathematical  certainty  that  the  log  entries  dated 
January  IS,  1952  were  false,  and  Dr.  Peckham  a  perjurer. 

It  is  seen  therefore  that  the  patient  cards  were  not  put 
in  evidence  as  a  consequence  of  granting  the  motion  to  sup¬ 
press.  On  the  contrary  they  were  originally  suppressed 
and  taken  from  Government  custody  for  reasons  ursred  bv 
appellant  extrinsic  to  the  normally  paramount  policy  that 
the  forum  be  provided  with  means  to  ascertain  the  truth. 

The  instant  case  follows  the  pattern  of  the  Jewett  case, 
the  appellant  herein  having  only  a  “general  recol¬ 
lection  of  events  to  which  the  data  pertained,  but  .  .  .  had 
to  resort  to  those  notes  for  dates  and  names  and  persons.” 
Jewett  v.  United  States .  15  F.2d  955,  956  (C.  A.  9th  1926). 
In  such  cases  “the  rule  is  well  founded  in  principle  and 
fortified  by  the  great  weight  of  precedent,  that  a  witness 
may  not  use  a  copy  of  the  record,  but  must,  if  possible, 
produce  the  original.”  Ibid. 

The  Court  then  warns  that  a  contrary  rule  would  invite 
the  great  danger  that  the  instant  case  illustrates: 

“Otherwise  it  would  be  possible  for  a  corrupt  wit¬ 
ness  to  withhold  the  original  memorandum  and  use 
notes  purporting  to  be  copies,  fixed  up  in  such  a  way  as 
to  make  a  much  more  favorable  showing  than  that 
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made  by  the  original ;  the  opposing  party  would  be  pow¬ 
erless  to  protect  himself  against  such  false  showing.” 
Ibid.  '  | 

I 

On  this  principle  there  was  no  error  in  directing  the 
original  cards  to  be  returned  for  use  at  the  trial. 

Appellant  complains5  that  the  cards  were  sent  tp  the 
jury,  upon  its  request,  without  prior  consultation  (Br,  98). 

A  trial  court  has  complete  discretion  in  sending  exhibits 
to  the  jury,  and  objection  being  unavailing,  counsel  need 
not  be  informed.  Silk  worth  v.  United  States,  10  F.2cl  711 
(0.  A.  2d  1926),  cert,  denied  271  U.  S.  664  (1926) ;  accord : 
Onflow  v.  United  States,  81  F.2d  805  (C.A.  5th  1936),  cert, 
denied  298  U.  S.  665  (1936). 

Appellant  urges  (Br.  102)  that  reception  of  these  cards 
had  been  limited  solely  for  “the  dates  and  names  of  the 
patients”  and  not  for  the  treatments  received  on  the 
various  dates.  No  harm  is  shown  as  the  treatments,  as 
recorded,  were  innocuous  with  the  exception  of  that  ren¬ 
dered  to  Mr.  Offutt’s  mother.  i 

It  will  be  recalled  that  the  latest  entry  on  that  icard 
(Gov’t.  Ex.  7-C,  R.  1620)  was  January  16,  1952.  Between 
that  date  and  January  fourteenth,  she  had  contracted 
bronchopneumonia,  yet  Dr.  Peekham  testified  she  had  been 
in  his  office  Januarv  eighteenth,  the  day  of  the  abortion. 
Defense  counsel  had  offered  in  evidence  her  entire  card 
(R.  1639). 


5  Appellant  also  makes  an  unrelated  point  (Argument  12, |  Br. 
104).  It  is  urged  that  the  trial  court  erred  in  not  making  known 
to  the  defense  the  contents  of  a  wire  received  from  one  Holzworth 
(Br.  105;  R.  1773-1725,  183G).  The  court  told  counsel  it  did  not 
read  communications  from  “cranks”  during  trials  (Br.  105).  This 
Court  may  also  know  judicially  from  its  records  that  the  person 
named  is  an  erratic  intervener  in  cases  of  notoriety.  g.,  Transcript 
of  Record,  Collazo  v.  United  States,  90  U.  S.  App.  D.  C.  241,!  196 
F.2d  573  <C.  A.  D.  C.  1952),  cert,  denied  343  V.  8.  968  (1952).;  At 
any  rate,  having  knowledge  of  the  event,  Holzworth  was  available 
to  the  defense  during  the  trial  for  whatever  use  or  knowledge  he 
could  afford. 
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ARGUMENT  II 

Separate  Trials  Would  Have  Impeded  Justice 

Appellant’s  third  argument  (Br.  20)  is  that  the  court 
abused  its  discretion  in  not  requiring  the  Government  to 
elect  a  count  on  which  to  proceed.  Joinder  was  prejudicial, 
it  is  urged,  in  the  following  respects:  (1)  that  it  was  de¬ 
signed  to  “impress  upon  the  jury  that  appellant  was  in  the 
general  abortion  business”  and  that  relief  by  election 
in  this  regard  became  mandatory  as  the  trial  progressed 
(Br.  20,  24) ;  (2)  prejudice  resulted  from  “the  inflammatory 
testimony  of  the  complaining  witness  .  .  .  and  George 

Christenson  when  they  described  in  detail  the  passage  of 
the  fetus”  (Br.  24). 

The  latter  argument  is  factually  incorrect.  On  direct 
examination  the  defense,  by  objecting  to  the  use  of  the 
word  fetus  by  Mrs.  Ott  (R.  91)  and  Mr.  Christenson  (R. 
485,  486)  necessitated  the  bringing  out  of  the  pathetic  and 
sordid  details  of  the  complainant’s  ordeal.  Pursuing  the 
matter  further  on  cross-examination,  Mrs.  Ott  was  required 
to  go  again  into  the  details,  including  an  insistence  that 
she  measure  the  fetus  with  her  hands  and  on  paper  (R.  288- 
293). 

The  first  proposition  is  based,  in  the  main,  on  a  faulty 
analysis  of  the  Government’s  evidence.  That  appellant 
held  himself  out  to  be  in  the  “general  abortion  business” 
was  brought  out  by  direct  evidence  and  was  relevant  to 
the  issue  of  intent.'1  Mrs.  Ott  testified  that  on  January  18, 
1952,  Dr.  Peckham  suggested  to  her  a  rooming  house  run 
by  a  woman  “in  the  same  type  of  business”  (R.  115,  117). 
Further  his  modus  operandi  as  disclosed  by  testimony  and 
corroborated  by  circumstances  indicated  a  general  design 
to  commit  abortions  (Counterstatement  and  Argument 
III). 

Appellant  cites  authority  (Br.  22)  prior  to  the  Criminal 
Rules,  with  reference  to  joinder  where  “no  corroboration 
exists.”  Corroboration  existed  in  more  than  the  particu- 

6  People  v.  Sessions ,  58  Mich.  594,  26  N.  W.  291  (1886) ;  Clark  v. 
People .  224  Ill.  554,  79  N.  E.  941  (1906). 
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lars  enumerated  above.  For  example,  evidence  of  the  sec¬ 
ond  abortion  would  have  had  probative  value  to  rebut  the 
suggestion  of  the  defense  that  Mrs.  Ott  and  Christenson  had 
conspired  against  appellant.  Further,  as  appellant  claimed 
lie  did  not  commit  the  crimes,  details  of  both  were  relevant  to 
the  issue  of  identity. 

The  indictment  conforms  to  the  rule  that  “Two  or  more 
offenses  may  be  charged  in  the  same  indictment  .  .  L  in 
a  separate  count  for  each  offense  if  the  offenses  charged  . .  . 
are  of  the  same  .  .  .  character  or  are  based  ...  on  two  or 
more  acts  or  transactions  connected  together  or  constituting 
parts  of  a  common  scheme  or  plan.”  Fed.  R.  Crim.  P.,  8  (a). 

If  abortion  be  correctly  classified  by  appellant  as  a  sexual 
crime  (Br.  20),  the  fact  that  the  victim  is  the  same  is  an 
additional  reason  for  joinder.  In  such  cases  evidence  of 
more  than  one  act  is  relevant  to  show  the  mental  disposition 
of  the  accused.  Bracey  v.  United  States ,  79  U.  S.  App.  D.  C. 
23,  142  F.2d  85,  8S  (C.  A.  D.  C.  1944)  cert,  denied  323  it.  S. 
727  (1944). 

"Where  the  testimony  in  one  case  would  be  relevant  ;and 
material  in  the  other,  there  is  no  prejudicial  joinder.  Com¬ 
monwealth  v.  Mulroy,  154  Pa.  Super.  410,  36  A. 2d  337 
(1944). 

Appellant  points  to  the  fact  that  the  cases  involved  dif¬ 
ferent  witnesses  (Br.  23).  The  answer  is  that  with  the  ex¬ 
ception  of  Mr.  Christenson,  the  only  Government  witnesses 
besides  Mrs.  Ott  were  a  doctor,  police  officers,  and  custo¬ 
dians  of  records.  The  trial  was  lengthy  and  to  subject  Mrs. 
Ott  to  another  such  public  examination  without  compelling 
reason  would  be  to  subvert  the  rule  permitting  separate 
trials  only  where  “justice  requires.”  Fed.  R.  Crim.  P.,;  14. 

Ill 

Trial  Court  Was  Most  Fair  to  Appellant 

Appellant  urges  that  the  trial  judge  did  not  accord  hipi  a 
fair  trial.  lie  states  inflammatory  remarks  of  the  trial 
court  directed  to  defense  counsel  and  appellant  indicated 
hostility,  and  therefore  bias  (Argument  4,  Br.  25).  It  is 


claimed  unfairness  was  also  demonstrated  by:  restriction  of 
cross-examination  (Argument  5,  Br.  49) ;  assumption  of  the 
“functions  of  advocacy”  (Argument  10,  Br.  80);  prejudi¬ 
cial  intonation,  gesture  and  facial  expression  (Argument  6, 
Br.  54). 

In  regard  to  these  subjects,  appellant  invites  attention  to 
the  whole  record  (Br.  25,  80).  It  will  be  recalled  from  the 
Counterstatement,  supra ,  that  evidence  against  the  appel¬ 
lant  was  very  strong.  The  corpus  delicti  of  the  second 
abortion,  January  18,  1952,  was  established  by  the  observa¬ 
tion  of  real  evidence  bv  the  examining  doctor,  who  found 
traces  of  the  use  of  instruments,  e.  g.,  surgical  cotton,  etc. 
Within  live  days  complainant  had  given  a  detailed  state¬ 
ment  revealing  the  persons  responsible  for  her  two  preg¬ 
nancies  and  showing  that  Mr.  Christenson  was  an  accessory 
of  Dr.  Peckham’s  in  the  first  abortion  (Def.  Ex.  lb,  R.  2030). 
Discovery  of  the  crime,  therefore,  was  under  circumstances 
negativing  any  evidence  of  conspiracy  against  appellant. 

Evidence  as  to  the  intent  element  of  the  crime  was  ample. 
There  was  testimony  that  appellant  held  himself  out  to  be 
in  the  abortion  “business”  as  well  as  of  a  modus  operandi, 
involving  the  use  of  hotels,  safe  rooming  houses,  telephone 
codes,  etc.,  obviously  the  result  of  long  usage  to  avoid  dis¬ 
covery  and  remove  traces  of  the  crime.  Testimonial  evi¬ 
dence  of  design  was  amply  corroborated  by  circumstances 
showing  a  practice  devoted  to  female  patients,  clandestine 
in  operation,  paid  for  in  cash,  and  reflected  in  a  bookkeeping 
svstem  facilitating  false  entries  and  concealment  of  identitv 
of  patients  on  a  selective  basis.  Opportunity  as  to  time  and 
place  were  admitted  by  appellant  due  to  the  mischance  of  a 
phone  call  identifying  him  as  the  abortioner  and  the  discov¬ 
ery  of  complainant's  patient  card  in  its  place  of  hiding. 
Concealment  of  complainant’s  patient  card,  refusal  to  admit 
knowing  her  upon  arrest  and  fabrication  of  entries  in  his  log 
of  the  dav  of  the  second  abortion  evidenced  guilty 
knowledge. 

Other  evidence  of  consciousness  of  guilt  was  cogent  and 
manifested  itself  before  the  tribunal.  The  day  before  the 
trial  started,  Dr.  Peckham  attempted  to  bribe  the  com- 
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plainant.  This  was  part  of  the  concerted  scheme  in  which 
appellant  and  defense  counsel  sought  to  prevail  on  the 
prosecutrix  not  to  testify  and  later  to  change  her  testimony 
while  on  the  stand.  Similar  threats  and  intimidation 
were  used  on  Mr.  Christenson  and  leverage  was  used  on 
them  through  the  use  and  abuse  of  other  witnesses.  ; 

Much  of  the  evidence  of  consciousness  of  guilt  evolved 
before  the  forum  as  it  was  the  product  of  nocturnal  activi¬ 
ties  of  the  defense  as  the  trial  wore  on.  The  vast  bulk  of  it 
was  elicited  from  defense  witnesses  who,  having  been  skill¬ 
fully  practiced  upon  by  the  counsel,  were  most  friendly  to 
appellant  (E.g.,  Mrs.  Steerman).  The  only  other  Govern¬ 
ment  witness,  besides  the  complainant,  involved  in  such 
testimony,  was  Mr.  Christenson  and  the  threats  to  him  were 
brought  out  on  re-direct  examination. 

In  accepting  the  invitation  to  view  the  whole  record,  it  is 
first  noted,  therefore,  that  evidence  of  guilt  was  very  strong 
and  no  argument  as  to  its  insufficiency  is  made  by  appel¬ 
lant.  By  this  process  the  Government  does  not  wish  to  im¬ 
ply  that  it  relies  solely  on  that  effect  of  strong  evidence 
whereby  it  removes  the  quality  of  substantiality  from  error 
of  the  sort  that  appellant  claims.  There  is  no  concession 
that  the  subjects  of  unfairness  exist  or  that  questions  relat¬ 
ing  thereto  are  correctly  stated  in  the  brief. 

For  example,  the  conclusion  that  the  Court  was  biased 
toward  appellant,  as  distinguished  from  counsel,  was 
reached  from  the  Court’s  remarks  to  the  jury  after  the 
return  of  the  verdict  (Br.  26).  It  is  singularly  unsafe  to 
make  such  inferences  from  remarks  in  finally  discharging 
a  panel.7  For  when  the  court  gives  its  traditional  appraisal 
of  the  jury’s  recorded  act,  there  is  no  connection  between 
the  voice  of  the  court  and  the  state  of  mind  of  the  individual 
judge  as  it  existed  before  trial. 

The  remarks  objected  to  are,  as  follows: 

“Ladies  and  gentlemen  of  the  jury,  this  completes 
your  service  as  jurors  ...  I  have  no  doubt  that  in 

7  Appellant  cites  Whitaker  v.  McLean ,  73  App.  D.  C.  259,  118 
F.2d  596  (C.  A.  D.  C.  1941),  which  relates  to  remarks  in  the  course 
of  trial. 
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convicting  this  defendant,  on  one  count  at  least,  you 
have  done  the  right  and  just  thing.  This  is  the  fourth 
time  this  defendant  has  been  tried  on  abortion  charges 
before  this  Court.  In  some'  way  or  other  he  was  able 
to  secure  acquittal  in  the  other  three  cases.  At  last 
justice  lias  caught  up  with  him”  (R.  1872,  1874). 

These  remarks,  it  is  contended,  are  “astounding  and 
monstrous”  in  that  they  show  the  judge  did  not  “believe 
that  appellant  was  innocent  in  his  prior  trials”  (Br.  26). 

There  had  been  ample  evidence  that  appellant  was  in  the 
“business”  of  abortion.  The  crime  for  which  he  was  con¬ 
victed  was  not  a  sporadic  act.  The  only  bond  between  ap¬ 
pellant  and  complainant  was  money. 

Abortion  has  been  said  to  be  almost  the  only  medical  fact 
a  woman  will  keep  secret.8  Shame  is  the  element  on  which 
an  abortioner  relies  to  avoid  detection  and  conviction. 
Where  he  deals  with  an  adulteress,  failure  to  convict  re¬ 
flects,  not  innocence,  but  a  conflict  of  policy,  which  in  pro¬ 
tecting  the  victim,  militates  against  the  cause  of  truth.  The 
acquittals  of  Dr.  Peckham  were  eminently  of  this  type.9 

This  Court  is  not  only  asked  by  appellant  to  view  the 
whole  record  but  is  urged,  in  doing  so,  to  keep  initially  in 
mind  the  remarks  of  the  court  after  verdict  relating  to  Mr. 
OlTutt  as  well  as  appellant  (Br.  28).  In  drawing  Mr. 
Offutt  to  the  attention  of  the  Committee  on  Admissions  and 
Grievances,  the  judge  characterized  him  as  “unworthy” 
and  his  methods  as  “unethical”  (Br.  28). 

The  judges  remarks  most  accurately  reflect  the  occur¬ 
rences  at  the  trial  which  produced  them.  In  this  light  the 
Government  agrees  they  might  well  aid  the  Court. 

Appellant’s  activities  were  directed  toward  smothering 
prosecution.  At  one  end  of  the  spectrum  the  unethical  acts 
of  counsel  were  as  red  as  the  criminal  acts  of  appellant  with 
which  they  merged.  Regardless  of  the  shade,  the  record 
abounds  with  instances. 

As  outlined  in  the  counterstatement  and  argument  one, 
appellant  attempted  to  bribe  the  complainant  at  the  start  of 


8  Wigmore,  Evidence  §  2380a  (3d  cd.  1940). 

9  E.g.,  p.  16.  n.  3.  supra. 
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trial.  Contemporaneously  counsel  was  subjecting  Mrs. 
Ott  and  Mr.  Christenson  to  every  species  of  subordinate 
oppression  in  an  effort  to  prevent  or  affect  their  testimony. 
Evidence  of  this  manifested  itself  before  the  forum  as 
efforts  became  more  intense  as  the  trial  wore  on.  Every 
day  had  its  incident  reflecting  the  activities  or  plans  of  the 
night  before. 

While,  in  one  sense,  there  is  no  such  thing  as  a  Govern¬ 
ment  witness,  yet  it  is  unethical  for  counsel  in  a  criminal 
case  to  suggest  to  witnesses  not  to  prosecute.10  When  it  is 
borne  in  mind  that  the  complainant  in  an  abortion  case  is 
initially  a  reluctant  witness  because  of  shame  and  is  pecul¬ 
iarly  susceptible  to  the  influence  of  her  family  and  friepds, 
interviews  with  such  witnesses  as  Lieutenant  Donahowcr 
were  conducted  in  a  most  unethical  manner  ( See  Counter¬ 
statement). 

Delav  was  sought  as  an  allv  of  forces  at  work  on  the 
complainant.  To  this  end,  counsel  at  the  onset  of  the  trial 
misrepresented  the  length  of  time  he  had  been  active  in 
appellant’s  defense  (p.  17,  n.  4)  and  attacked,  without 
foundation,  the  integrity  of  District  Court  records  (Argu¬ 
ment  one). 

In  his  opening  statement  counsel  improperly  argued,  to 
avoid  cross-examination,  his  own  knowledge  of  the  good 
character  of  Dr.  Peckham,  by  describing  himself  as  a 
“friend  and  neighbor  of  many  years”  (R.  863).  In  support 
of  this  he  elicited  tcstimonv,  without  relevance  to  the  issue 
of  lack  of  opportunity,  that  the  evening  of  the  abortion, 
Dr.  Peckham  dined  at  defense  counsel’s  home  (R.  1350). 
Also,  in  his  opening  statement  he  stated  Mr.  Jones  had 
performed  or  participated  in  the  second  abortion  (R.  S68- 
869),  whereas  Mr.  Jones,  called  by  the  defense  without 
prior  interview  (R.  973),  denied  this  (R.  967,  968). 


At  the  trial,  defense  counsel  concerted  with  appellant  in 
the  production  of  false  records  and  appellant’s  consequent 
perjury  (Argument  one).  Counsel  vitally  misstated  facts 
in  examining  the  complainant.  He  asked  her  if  she  had  not 


10  Canon  39,  A.  B.  A.  Canons  of  Professional  Ethics. 
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(while  an  emergency  patient  in  the  hospital  after  the  second 
abortion)  withdrawn  and  inserted  a  catheter  in  her  vagina 
(R.  34S).  He  claimed  he  got  this  information  from  Dr.  Kil¬ 
patrick  (R.  349).  The  latter  testified  that  this  referred  to 
a  tube  inserted  in  the  nose  in  the  course  of  treating  com¬ 
plainant’s  peritonitis  (R.  551,  558). 

A  constant  harassment  of  the  trial  court  in  an  effort  to 
provoke  a  mistrial  reflected  itself  in  assuming  facts  in  cross- 
examination  not  in  evidence  (R.  156),  girding  at  witnesses 
(R.  1238),  dramatically  calling  attention  to  persons  in  the 
courtroom. 

In  addition  to  injecting  himself  personally  as  a  substitute 
for  testimony,  defense  counsel  histrionically  manifested 
solicitude  for  his  own  health.  This  he  used  as  a  means  of 
reprimanding  the  court  for  not  giving  him  relief  which  had 
in  fact  been  accorded.  Cow  parr  R.  327  with  R.  402. 

Enumeration  of  instances  is  not  to  suggest  they  were 
rebuked,  for  most  were  tolerated  by  a  court  which  gave 
extreme  latitude  to  the  appellant.  For  example,  statements 
of  Government  witnesses,  and  even  those  of  defense  wit¬ 
nesses  where  such  had  been  taken,  were  turned  over  prior 
to  any  showing  of  contradiction  (R.  331,  960).  With  refer¬ 
ence  to  counsel,  the  court  refused  no  legitimate  request 
(E.  g.,  R.  20). 

It  is,  therefore,  concluded  that  appellant’s  fourth  argu¬ 
ment  (Br.  4)  is  substantially  without  factual  support  for 
its  major  conclusions.  There  were  no  inflammatory  remarks 
concerning  appellant  during  the  trial.  The  remarks  about 
him  and  that  counsel  was  unethical  and  unworthy  were 
made  after  trial  at  a  time  coincident  with  the  panel's  being 
finally  released  from  duty  as  jurors.  Amply  justified  by 
the  record  made,  it  is  specious  reasoning  to  infer  from 
them  a  prior-existing  bias. 

This  leaves  but  the  culled  citations  to  support  the  thesis 
that  inflammatory  remarks  were  made  to  counsel  during 
trial.  One  instance  is  pointed  out  where  the  court  charac¬ 
terized  counsel  as  unethical  during  tin*  trial  (Br.  33).  This 
was  at  the  bench  and  therefore  did  not  prejudice  appellant 
(R.  634).  Appellant  cites  the  instance  but  avoids  the  con- 
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text  for  it  arose  out  of  counsel’s  most  unethical  treatment 
of  Mr.  Christenson  (E.  g.,  p.  7,  n.  1). 

Defense  counsel  had  objected  before  the  jury  that  the 
trial  judge’s  shifting  his  seat  made  him  “upset  and  nerv¬ 
ous”  (R.  591,  592).  Appellant  complains  that  this  should 
not  have  been  termed  “absurd”  by  the  court  (Br.  31). 
This  is  but  another  example  of  that  forensic  hypochondria 
referred  to  above. 

Besides  the  claimed  inflammatory  remarks,  appellant 
affirms  that  the  court  improperly  restricted  cross-examina¬ 
tion  (Argument  5,  Br.  49).  It  is  claimed  that  thereby 
appellant  was  prevented  from  placing*  the  complainant  in 
her  “proper  setting”  and  from  “exploring  into  the  domestic 
life  of  the  witness  Christenson”  as  “affecting  his  credi¬ 
bility”  (Br.  50,  52). 

As  noted  in  the  eounterstatement,  Mrs.  Ott  and  Mr. 
Christenson  admitted  all  the  details  of  their  relationship, 
such  as  living  together  as  husband  and  wife  in  various 
places  while  awaiting  their  divorces.  Mr.  Jones  admitted 
his  relationship  with  the  prosecutrix.  Many  of  the  witnesses 
were  cumulative  to  prove  these  admitted  facts  (p.  1 10, 
supra).  Mrs.  Ott  gave,  in  addition,  her  full  medical  history 
on  cross-examination. 

Appellant  was  permitted  to  argue  extensively  and  ex¬ 
tremely  the  credibility,  character  and  relationship  of  com¬ 
plainant  and  her  friends  to  the  jury  (E.  g.,  R.  1796,  1805- 
1808,  1812  et  .seq.).  Here  there  was  no  cutting  off  in  limine 
as  in  the  Alford  case  which  appellant  inappositely  cites. 
Alford  v.  United  Stales,  282  U.  S.  687  (1931). 

“In  respect  of  such  things  as  needless  protraction, 
conduct  on  an  examination  in  a  manner  unfair  to  a 
witness,  undue  inquiry  into  collateral  matters  to  test 
credibility,  and  the  like,  cross-examination  is  properly 
within  the  discretion  of  the  trial  judge  and  there  can 
be  no  reversal  except  for  abuse.”  Lindsey  v.  United 
States,  77  IT.  S.  App.  D.  C.  1,  133  F.2d  368,  369  (C.iA. 
D.  C.  1942)  j 

In  support  of  his  argument  that  the  court  assumed  the 
“functions  of  advocacy”  (Argument  10,  Br.  80),  appellant 
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cites  United  States  v.  Brandt,  196  F.  2d  653  (C.  A.  2d  1952). 
This  authority  is  also  inapposite  because  there  the  Court 
found  that  in  a  weak  case  the  record  reflected  cross- 
examination  by  the  trial  judge  “to  a  quite  unusual  extent”. 
Id.  at  656.  Here  the  record  is  singularly  free  of  questioning 
of  witnesses  by  the  court.  So  appellant  cites  no  examples. 

Appellant  cites  interruption  of  the  opening  argument 
(Br.  81-82)  but  fails  to  note  that  in  closing,  he  was  per¬ 
mitted  to  exceed  all  legitimate  bounds  (R.  1761-1822). 

A  Anal  asserted  subject  of  unfairness  (Argument  6,  Br. 
54)  is  the  claimed  existence  and  denial  of  the  right  to  pre¬ 
serve  “as  the  trial  progressed  .  .  .  the  demeanor  .  .  . 
the  trial  judge  was  committing.”  Appellant  cites  the 
Butler 11  and  Billed 12  cases. 

Defense  counsel  often  did  this  below  and  frequently  in 
the  presence  of  the  jury  made  strictures  based  on  admoni¬ 
tory  gestures  or  mere  reflex  actions  of  the  trial  judge. 
Permitted  to  note  such  objections,  his  failure  to  note  one 
at  the  time  of  the  charge,  though  given  ample  opportunity 
(R.  1854),  is  most  eloquent. 

These  rules  evolved  in  order  to  crystallize,  where  neces¬ 
sary,  any  connotation  in  a  charge  beyond  the  scope  of  t he 
reporter.  In  these  cases  the  Court  was  not  unmindful  of 
that  judicial  comity,  based  on  experience,  which  vests  great 
discretion  in  the  trial  judge.  Xor  was  it  unaware  that  bal¬ 
ance  must  be  achieved  with  the  duty  of  a  court  officer  to 
respect  the  Bench. 

These  rules  were  not  intended  as  a  scourge  in  the  hands 
of  the  unscrupulous  to  flail  a  judge  at  intervals  during  a 
long  trial.  They  were  perverted  here  as  a  desperate  means 
to  gain  a  mistrial. 

The  strength  of  the  evidence  against  Dr.  Peekham  is 
easily  generalized  from  t ho  whole  record  to  which  appel¬ 
lant  time  and  again  invites  the  attention  of  this  Court. 
It  has  been  demonstrated  that  appellant  was  in  a  criminal 

11  Butler  v.  United  States,  SS  U.  S.  App.  D.  C.  140.  188  F.2d 
24  (C.  A.  D.  C.  1951). 

12  Billed  v.  United  States,  87  U.  S.  App.  D.  C.  274,  184  F.2d  394 
(C.  A.  D.  C.  1950). 
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business  peculiarly  difficult  to  punish  because  of  natural 
reluctance  of  witnesses.  Assuming,  purely  for  argument, 
there  was  error  this  is  manifestly  a  case  where  the  strength 
of  the  evidence  justifies  the  Court  in  assuming  that  no 
prejudice  resulted.  Berger  v.  United  States,  295  U.  S.  78 
(1935) ;  Fed.  R.  Grim.  P.,  52(a). 

At  the  trial,  appellant’s  activities,  in  concert  with  counsel, 
were  designed  to  cut  off  prosecution  at  the  roots  and  only 
incidentally,  albeit  vigorously  and  vociferously,  to  inject 
error  into  the  record.  A  defendant  has  no  right  to  join  in 
such  a  defense  and  then  claim  prejudice  when  it  backfires. 

iv  ! 

Prosecutor  Was  Fair  in  Interrogation  and  Argument 

Appellant  claims  (Argument  7,  Br.  58)  the  prosecutor  vio¬ 
lated  the  principles  enumerated  in  Berger  v.  United  States, 
295  U.  S.  78  (1935). 

The  most  serious  misconduct  asserted  is  questioning  of 
appellant  with  reference  to  whether,  at  the  time  of  the 
crime,  he  was  in  the  abortion  business  (Br.  59,  60).  As 
shown  in  the  counterstatement  and  arguments  two  and 
three,  this  questioning  was  based  on  direct  testimony  that 
appellant  held  himself  out  to  be  in  the  abortion  business, 
corroborated  by  many  circumstances  indicating  a  general 
design  to  commit  abortions. 

Appellant  links  to  this  (Br.  61)  cross-examination  which 
actually  tended  to  elicit  and  did  elicit  only  that  Dr.  Peck- 
ham  and  the  prosecutor’s  relationship  was  purely  official. 
There  was  no  implication  that  this  relationship  had  existed 
longer  than  the  case  on  trial  and  therefore  involved  other 
offenses.  The  prosecutor  was  cross-examining  Dr.  Peck- 
ham  as  to  a  false  version  of  a  telephone  call  in  which  appel¬ 
lant  claimed  the  prosecutrix  mentioned  the  prosecutor’s 
name  in  the  course  of  demanding  money  (Counterstatement, 
p.  7).  | 

Many  arguments  throughout  appellant’s  brief  are  based 
on  this  failure  to  recognize  that  a  general  design  to  commit 
abortions  emerged  in  evidence  under  each  count  considered 
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separately  or  together.  There  was  no  “innuendo”  (Br. 
59)  by  the  prosecutor  and  the  conclusion  that  the  jury  re¬ 
ceived  an  impression  of  prior  acquittals  is  factually  unsup¬ 
ported. 

The  prosecutor,  in  asking  appellant  if  he  were  in  the 
abortion  business  struck  a  hard  blow.  But  its  justification 
is  that  it  was  fair  because  based  on  the  record.  Berger  v. 
United  States,  295  U.  S.  78  (1935).  And  as  a  matter  of  fact 
the  prosecutor  was  scrupulous  in  avoiding  the  suggestion 
of  other  offenses.  He  might  well  have  brought  out  the  fact 
that  another  victim  was  discovered  by  officers  while  serving 
the  process  in  this  case  (p.  lb,  n.  3). 

If  a  seller  of  narcotics  may  be  termed  a  “trafficker  in 
human  misery”  where  the  record  supports  this  conclusion, 
a  paid  abortioner,  like  appellant,  who  prepares  a  defense 
before  lie  commits  a  crime,  may  properly  be  referred  to  as 
in  the  abortion  business.  United  States  v.  Markham ,  191 
F.2d  93(5  (C.  A.  7th  1951). 

It  is  claimed  the  prosecutor  misconducted  himself  in 
his  argument  when  he  mentioned  that  at  the  time  of  the 
arrest  appellant  refused  to  answer  whether  complainant 
was  a  patient  and  on  the  stand  claimed  that  in  doing  so  he 
had  stood  on  his  constitutional  rights  (Br.  62)  (R.  760). 
This  initial  and  unqualified  refusal  to  answer  was  an  admis¬ 
sion  against  interest  when  considered  in  conjunction  with 
the  fact  that  this  relationship  had  existed  and  the  doctor’s 
own  testimony  that  her  hidden  patient  card  was  discovered 
in  his  presence.  When  appellant  in  self-justification  raised 
this  new  claim  at  the  trial,  he  left  himself  open  to  harsh 
comment.  Find:  v.  United  States,  16  App.  D.  C.  478  (C.  A. 
D.  C.  1900). 

Appellant  calls  attention  (Br.  64)  to  the  testimony  of  Mrs. 
Steerman.  It  has  been  recounted  that  she  was  complain¬ 
ant’s  landlady,  a  defense  witness  most  friendly  to  appel¬ 
lant’s  cause.  The  question  complained  of  is  justified  by  the 
answer  given,  which  indicates  that  it  was  based  on  accurate 
information  presumably  supplied  by  the  complainant. 

Appellant  reproduces  (Br.  64)  only  that  part  of  this  line 
of  questioning  which  emerged  in  recross-examination  (R. 
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1160).  Elsewhere  it  had  been  elicited  that  her  husband, 
instigated  by  defense  counsel  had  told  Mrs.  Ott  she  did  not 
have  to  testify  (Counterstatement,  p.  8). 

Appellee  draws  the  Court's  attention  to  that  portion  of 
argument  three  wliich  rotors  to  the  persistent  misconduct  of 
appellant  and  defense  counsel  throughout  the  trial.  rjThis 
is  not  to  suggest  that  the  Government  may  counter  prejudice 
with  prejudice,  but  to  show  that  the  evil  machination^  of 
appellant  and  counsel  were  bound  to  excite  the  heat  of 
advocacy.  Appellant  cannot  claim  substantial  prejudice 
from  an  occasional  spark.  This  is  especially  so  in  view  of 
tlie  fact  that  the  prosecutor  plainly  confined  himself  in 
questioning  and  argument  to  the  evidence  and  legitimate 
inferences.  | 

V 

No  Nee<l  to  Negative  Exception  in  Indictment 

Appellant’s  second  argument  is  that  the  court  erred  in 
failing  to  dismiss  the  indictment  (P»r.  IS).  The  indictment 
is  claimed  to  be  fatally  defective  in  that  it  fails  to  negative 
the  statutory  exception  “unless  when  necessary  to  pre¬ 
serve  her  life  or  health  and  under  the  direction  of  a  compe¬ 
tent  licensed  practitioner  of  medicine.”  31  Stat.  1322 
(1901 ),  22  D.  0.  Code  §  201  (1951 ). 

The  Criminal  Rules  require  that  an  indictment  contain 
only  the  “essential  facts  constituting  the  offense  charged.” 
Ff.d.  R.  Chtm.  P.,  7  (c).  It  is  a  settled  rule  that  an  “indict¬ 
ment  or  other  pleading  .  .  .  need  not  negative  the  mat¬ 
ter  of  an  exception  .  .  .  whether  in  the  same  section  or 
elsewhere,  and  .  .  .  it  is  incumbent  on  one  who  relies  on 
such  an  exception  to  set  it  up  and  establish  it.”  McKelvey 
r.  United  States .  260  V.  S.  353,  357  (1922). 

In  Williams  v.  United  States,  78  U.  8>.  App.  D.  0.  147,  138 
E.2d  81  (C.  A.  P.  C.  1943)  this  Court  decided  that  the  “ex¬ 
ception  in  the  abortion  statute  was  .  .  .  not  .  .  .  part 
of  tin*  description  of  the  offense  itself.”  Id.  at  149.  There¬ 
fore,  it  need  not  be  pleaded  under  the  McKelvey  case  and 
the  Criminal  Rules.  See  also:  Johnson  v.  People,  33  Colo. 
224,  80  Pae.  133  (1905). 
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VI 


Interrogation  Based  on  Opening  Statement  and  Reading  It  to 

Jury  Not  Error 

Appellant  points  out  (Argument  11,  Br.  86)  that  in  cross- 
examining  appellant  the  prosecutor  asked  him  it*  lie  had  not 
heard  defense  counsel  in  his  opening  statement  say  that 
‘‘Dr.  Peckham  never  saw  Mary  Ott  until  January  9  of  1952” 
(R.  1423). 

In  his  opening  statement  counsel  outlined  a  defense  with 
reference  to  the  first  count  (abortion  of  May  2,  1951)  which 
was  in  the  nature  of  an  alibi.  Complainant  had  testified  she 
had  returned  to  appellant’s  home  shortly  after  the  abortion 
for  a  final  operation.  She  was  ‘‘pretty  sure”  this  was  on 
Monday,  May  seventh.  Counsel’s  statement  at  least  signi¬ 
fied  that  appellant  did  not  have  opportunity  to  perform  the 
subsidiary  operation  as  he  was  on  that  day  confined  to  the 
hospital  (R.  S58-S59). 

The  actual  language  of  counsel,  it  is  conceded  by  appel¬ 
lant  (Br.  93),  was  “equivocal”  and  therefore  it  supports 
the  reasonable  interpretation  placed  upon  it  by  the  prose¬ 
cutor. 

This  is  to  destroy  any  basis  for  prejudice,  because  it  is 
the  unsupported  question  that  is  harmful.  A  defendant 
must  expect  to  introduce  evidence  to  support  an  opening 
statement.  Lewis  v.  United  States ,  11  F.2d  745  (C.  A.  6th 
1926),  and  a  defendant  may  be  asked  why  he  has  not. 

Appellant  testified  that  he  saw  Mrs.  Ott  twice  in  the 
first  week  in  May  but  not  on  May  second  and  May  seventh. 
Circumstances  indicate  this  testimony  was  an  afterthought. 
It  will  be  recalled  that  as  to  the  second  abortion  he  intro¬ 
duced  false  facsimiles  of  records.  As  to  the  first  abortion 
he  claimed  he  got  the  dates  from  recent  consultation  of 
records  he  did  not  produce. 

Appellant  cites  authority  which  supports  the  argument 
of  fairness.  Courts,  of  course,  have  had  to  distinguish 
opening  statements  from  stipulations  or  “  ‘solemn  admis¬ 
sions’  ”  (Br.  94)  but  implicit  in  the  very  existence  of  the 
question  is  that  they  are  a  firm  foundation  for  questioning 
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and  argument.  It  follows  further,  on  familiar  principles, 
that  no  harm  was  done  in  having  the  opening  statement  re¬ 
read  by  the  reporter  at  the  jury’s  request.  ; 

VII 

Appellant  Was  Given  Full  Latitude  As  to  Complainant’s  Stay  in 
Psychiatric  Ward  At  Naval  Hospital 

Appellant  urges  complainant  had  in  1950  been  a  patient 
in  Bethesda  Naval  Hospital  and  that  she  had  been  in  the 
course  of  her  hospitalization  confined  to  a  psychiatric  ward. 
He  claims  error  in  not  being  able  to  show  by  hospital  records 
that  she  was  of  a  “psychotic  nature”  (Argument  8,  Br.  69). 
The  proffer  below  (R.  1046)  was  to  establish  mental  in- 
cornpetency. 

Mrs.  Ott  has  testified  on  cross-examination  that  she  had 
been  in  the  psychiatric  ward  (R.  351).  So  appellant  Nvas 
not  harmed.  Further,  the  records  on  examination  reveal 
no  other  admissible  data.  Any  diagnosis  of  a  psychoneu¬ 
rotic  state  would  have  involved  conjecture  and  hearsay  and 
hence  would  have  been  inadmissible.  28  IT.  S.  C.  §  1732 
(Supp.  1952);  New  York  Life  Insurance  Co.  v.  Taylor,  79 
U.  S.  App.  D.  C.  66,  147  F.2d  297  (C.  A.  D.  C.  1945).  Had 
entries  been  admissible  they  would  have  disproved  ap¬ 
pellant’s  theory. 

The  court  was  most  solicitous  in  handling  the  proffer 
(R.  1046).  It  explained  that  it  had  allowed  the  matter  to 
be  developed  on  cross-examination.  It  stated  to  the  defense 
that  the  fact  could  be  argued  to  the  jury  on  the  issue  of  cred¬ 
ibility,  adding  that  the  defense  had  a  “right  to  argue  that 
she  is  an  unstable  person,  and  a  nervous  person  and  all  that 
.  .  .  But  I  am  not  going  to  permit  it  to  be  brought  in  by 
extrinsic  evidence.”  (R.  1048). 

It  might  be  added  that  Mrs.  Ott’s  complete  medical  his¬ 
tory  was  elicited  from  her  on  the  stand. 

The  Hiss  case,  on  which  appellant  relies,  concerned  expert 
psychiatric  testimony  which  appellant  did  not  offer.  United 
States  v.  Hiss,  88  F.  Supp.  559  (S.  I).  X.  Y.  1950). 
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VIII 

No  Restriction  in  Use  of  Hospital  Records 

Appellant’s  ninth  argument  (Br.  76)  states  that  the  court 
“committed  reversible  error  in  refusing  to  allow  appellant’s 
counsel  to  inspect  the  medical  records  of  Mt.  Alto  Hospital 
and  to  cross-examine  Dr.  Kilpatrick  from  the  entries  con¬ 
tained  in  these  records”  (Br.  76). 

The  argument  is  inaccurately  stated  in  that  prior  to  trial 
the  defense  had  exhaustively  studied  these  records  which 
were  produced  on  a  defense  subpoena  (R.  504).  The  Gov¬ 
ernment  had  not  examined  them  (R.  821)  but  had  offered 
Dr.  Kilpatrick  who  testified  in  the  main  to  his  personal  ob¬ 
servation  of  real  evidence  indicating  instrumentation,  e.g., 
discovery  of  surgical  dressings  in  appellant’s  inflamed 
vagina. 

The  prosecutrix  gave  her  medical  history  in  cross-ex¬ 
amination  (E.g.,  R.  303  at  srq.,  338,  348).  The  defense  was 
permitted  to  inspect  during  the  trial  that  part  of  the  record 
which  Dr.  Kilpatrick  had  referred  to  in  answering  questions 
in  cross-examination  (R.  528).  As  a  result  her  complete 
medical  history  was  elicited  {E.g.,  R.  534),  and  a  most  com¬ 
plete  hypothetical  question  was  asked  Dr.  Peckham  by  the 
defense.  (R.  1342  ct  seq.). 

The  foregoing  demonstrates  that  the  court  permitted  in 
substance  use  by  the  defense  of  all  the  Mount  Alto  records 
relating  to  this  veteran.  So  no  harm  can  be  predicated  on 
any  imprecision  which,  if  it  exists,  was  invited  by  the  defense. 

The  appellant  complains  that  the  records  would  have 
shown  complaining  witness  was  in  “very  poor  health” 
(Br.  79).  However,  Dr.  Peckham  testified  she  was  in  good 
health  in  May,  1951  and  January,  1952,  the  dates  of  the  two 
abortions  charged,  having,  on  the  latter  date,  “found  noth¬ 
ing  wrong  with  her  except  this  head  cold.”  Compare  R.  1484, 
1485,  with  R.  1377. 

For  the  foregoing  reasons,  and  the  further  one  that  hos¬ 
pitalization  at  Mount  Alto  was  after  the  abortion  for  which 
appellant  was  convicted  had  been  committed  (R.  2035),  the 
argument  bears  no  relation  to  any  substantial  right  of  the 


defendant  and  therefore  should  be  disregarded.  Fed.  R. 
Ckim.  P.,  52  (a). 

IX 

Charge  Was  Adequate 

Appellant’s  final  argument  (Br.  106)  is  that  the  court 
failed  to  instruct  the  jury  on  all  issues.  (Br.  106). 

He  states  the  court  erred  in  its  characterization  of  Mr. 
Christenson  as  an  “accomplice  of  the  defendant  Peckham.” 
The  only  basis  in  the  record  for  giving  this  severe  instruc¬ 
tion  for  the  benefit  of  the  defense,  was  Mr.  Christenson’s 
testimony  and  that  of  Mrs.  Ott  that  Mr.  Christenson  was  an 
accomplice  of  Dr.  Peckham. 

Appellant  urges  the  court  erred  in  instructing  that  “We 
are  not  trying  Mary  Ott  for  her  sins.”  (Br.  108).  Denom¬ 
inating  her  a  sinner  in  connection  with  the  complete  instruc¬ 
tions  on  credibility  (R.  1843-1844)  was  of  aid  to  the  defense. 
Further,  it  has  been  recounted  that  extreme  latitude  was 
permitted  in  examination  and  argument  as  to  her  immorality. 

There  is  no  support  in  the  record  for  other  proffers.  The 
charge  was  eminently  fair.  For  example,  it  contained  no 
reference  to  that  consciousness  of  guilt  which  the  record 
amply  disclosed. 

CONCLUSION 

The  judgment  below  is  supported  by  strong  evidence. 
The  appellant’s  consciousness  of  guilt  was  shockingly  dem¬ 
onstrated  by  oppression  of  reluctant  witnesses  and  in  false 
testimony.  It  is  respectfully  submitted  that  the  judgment 
below  should  be  affirmed. 

Leo  A.  Rover, 

United  States  Attorney. 
Aktilur  J.  McLaughlin, 
William  J.  Peck, 

John  D.  Lane, 

Assistant  lTnited  States  Attorney^. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  11,487 


HENRY  L.  PECKHAM,  JR.,  Appellant , 

v. 

UNITED  STATES,  Appellee . 


REPLY  BRIEF  ON  BEHALF  OF  APPELLANT 


I.  The  record  is  clear  that  Rule  41(f)  of  the  Federal 
Rules  of  Criminal  Procedure  was  not  complied  with  and 
that  appellant  was  denied  a  full  hearing  on  his  motion  to 
suppress  when  the  motion  was  heard  and  at  the  time  of 
trial. 

As  set  forth  in  appellant’s  brief,  when  the  motions  judge 
was  unable  to  locate  the  affidavit  of  the  complaining  wit¬ 
ness,  he  stated  to  appellant’s  counsel  that  he  would  hold 
his  ruling  in  abeyance  until  the  “lost”  affidavit  was 
located.  As  stated  in  appellant’s  brief,  appellant’s  coun¬ 
sel  immediately  inquired  as  to  whether  he  would  be  noti¬ 
fied  as  to  future  hearings,  and  the  judge  stated  that  no 
further  hearings  would  be  necessary.  However,  the  mo¬ 
tions  judge  located  the  affidavit,  and  called  appellant’s 
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counsel,  notifying-  him  of  the  fact  that  he  was  granting  the 
motion  to  suppress  in  part  and  denying  it  in  part. 

Rule  41(f)  of  the  Federal  Rules  of  Criminal  Procedure 
provides : 

“The  judge  or  Commissioner  who  has  issued  a  search 
warrant  shall  attach  to  the  warrant  a  copy  of  the  re¬ 
turn,  inventory  and  all  other  papers  in  connection 
therewith  and  shall  file  them  with  the  Clerk  of  the  Dis¬ 
trict  Court  for  the  district  in  which  the  property  was 
seized.” 

If  the  Commissioner  had  complied  with  this  rule,  and  if 
in  fact  the  affidavit  was  in  existence  when  the  motion  to 
suppress  was  heard,  it  would  have  been  available  to  ap¬ 
pellant’s  counsel  and  he  would  have  had  an  opportunity  to 
examine  the  complaining  witness,  the  Commissioner,  and 
all  parties  connected  with  the  execution  of  the  affidavit. 

Rule  41(f)  of  the  Federal  Rules  of  Criminal  Procedure 
preserves  the  provisions  of  Title  IS,  Sec.  627,  U.S.  Code, 
Ann.  The  intent  of  Congress  was  clear,  and  that  was  that 
a  defendant  who  has  been  apprehended  shall  have  an  op¬ 
portunity  to  examine  all  papers  and  affidavits  which  have 
been  executed  and  are  the  basis  for  his  detention. 

Judge  Learned  Hand,  in  U.S.  v.  Cassino,  286  Fed.  976, 
laid  down  the  principle  that  a  Commissioner,  sitting  to  is¬ 
sue  warrants  of  arrest,  is  not  sitting  or  holding  a  court 
of  the  United  States.  See  Todd  v.  U.S.,  15S  U.S.  278.  Ac¬ 
cordingly,  Judge  Hand,  in  stating  that  the  actions  of  a 
Commissioner  are  reviewable  by  a  District  Court  and  by 
a  Circuit  Court  of  Appeals,  stated: 

“In  U.S.  v.  Berry.  4  Fed.  779,  the  Circuit  Court  de¬ 
nied  prohibition  against  a  Commissioner  for  the  rea¬ 
son  that  he  was  not  holding  an  inferior  court,  but  was 
acting  in  his  ministerial  capacity  and  held  that,  as  he 
was  an  officer  of  the  court,  his  conduct  could  at  an}’ 
time  be  taken  over  and  reviewed  by  the  court  of  which 
he  was  an  officer.” 
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In  this  case  there  was  a  complete  failure  to  comply  with 
Rule  41(f).  Appellant’s  counsel,  at  the  time  the  motion 
to  suppress  was  heard,  had  ascertained  that  the  only  affi¬ 
davit  which  had  been  executed  was  the  hearsay  affidavit  of 
Officer  Waters,  and  thus  counsel  had  every  right  to  chal¬ 
lenge  the  legality  of  the  search  and  the  legality  of  the  Com¬ 
missioner’s  actions.  Thus  the  statement  of  appellee  in  his 
brief,  at  page  27 — “to  this  end,  counsel  at  the  onset  of  the 
trial  misrepresented  the  length  of  time  he  had  been  active 
in  appellant’s  defense  and  attacked,  without  foundation, 
the  integrity  of  the  District  Court  records” — is  hardly  de- 

^  ^  i 

serving  of  comment.  Since  the  motion  to  suppress  has 
never  been  fully  heard,  and  since  appellant’s  counsel  was 
denied  the  right  at  the  time  of  trial  to  state  his  contentions 
to  the  trial  judge,  we  suggest  that  the  admission  in  evidence 
of  Government’s  Exhibits  5,  6a  through  6f,  and  7a  through 
7f,  products  of  the  search,  constituted  prejudicial  error. 
Coupled  with  this  proposition  we  urge  to  this  Court  that 
the  great  desire  of  the  trial  judge  to  have  the  trial  Com¬ 
mence,  and  his  refusal  to  grant  a  continuance  when  it  was 
shown  that  a  motion  for  reconsideration  of  Judge  Iveech’s 
order  had  been  promptly  filed,  constituted  prejudicial  error 
within  the  purview  of  Delaney  v.  U.S.,  199  P.  (2d)  207. 

We  say,  therefore,  that  prejudicial  error  was  committed 
by  the  motions  judge  in  failing  to  afford  a  full  hearing, 
and  by  the  trial  judge  in  refusing  to  accord  a  full  hearing, 
plus  his  refusal  to  grant  a  continuance. 

II.  Appellant’s  counsel,  in  his  brief  at  pages  54  to  58, 
contends  that  the  trial  judge  repeatedly  violated  the  pro¬ 
nouncement  of  this  Court  in  Butler  v.  U.S.,  188  Ped. 
(2d)  24. 

We  urge  on  appeal  that  the  record  in  the  instant  case 
shews  that  almost  from  the  commencement  of  trial  the 
trial  judge  refused  to  allow  appellant’s  counsel  to  come  to 
the  bench,  and  that  when  appellant’s  counsel  was  at  the 
bench  he  refused  to  allow  counsel  to  note  pertinent  objec- 
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tions  to  the  gestures,  intonations,  conduct  and  demeanor 
of  the  trial  judge,  and  repeatedly  told  appellant’s  counsel 
when  at  the  bench  that  if  he  persisted  in  noting  such  objec¬ 
tions  he  would  have  the  Marshal  take  forceful  actions 
against  him. 

In  answer  to  the  argument  of  appellSS*  we  direct  the 
Court’s  attention  to  appellee’s  brief,  pages  30  and  31.  The 
Government  does  not  deny  that  appellant’s  counsel  was 
denied  the  opportunity  to  approach  the  bench,  that  he  was 
told  specifically  not  to  come  to  the  bench,  and  that  he  was 
threatened  with  being  “pulled  to  his  seat”  bv  the  Marshal 
when  he  attempted  to  object  to  the  conduct  of  the  trial 
judge,  but  instead  they  state: 

“Defense  counsel  often  did  this  below  and  frequently 
in  tbe  presence  of  the  jury  made  strictures  based  on 
admonitory  gestures  or  mere  reflex  actions  of  the  trial 
judge.  Permitted  to  note  such  objections,  his  failure 
to  note  one  at  the  time  of  tbe  charge,  though  given 
ample  opportunity  (R.  1854),  is  most  eloquent.” 

Initially  appellant  points  out  that  R.  1S54  does  not  sup¬ 
port  the  statement  in  appellee’s  brief,  and  appellant  cau¬ 
tions  this  Court  that  in  numerous  instances  the  references 
in  appellee’s  brief  to  portions  of  the  record  do  not  support 
the  statements  contained  in  the  brief.  Conversely,  the 
record  will  show  that  after  the  trial  judge  had  instructed 
the  jury,  appellant’s  counsel  attempted  to  insert  in  the 
record  objections  to  the  unfairness  of  the  charge  and  to 
the  manner  in  which  the  charge  was  delivered.  Specifically 
appellant’s  counsel  sought  to  show  that  not  only  did  the 
trial  judge  devote  %  of  his  charge  to  summing  up  the 
Government  evidence  and  Vs  of  the  time  to  appellant’s  side 
of  the  case,  but  counsel  also  intended  to  put  into  tbe  record, 
in  detail,  the  emphasis,  the  intonations  and  the  gestures  of 
the  trial  judge  when  he  instructed  the  jury  on  the  law. 
This  is  reflected  in  J.A.  318,  where,  after  the  prosecuting 
attorney  had  complimented  the  trial  judge  on  the  fairness 


of  his  charge,  appellant’s  counsel  attempted  to  shovi^  the 
unfairness  of  the  charge  and  was  promptly  cut  off  by  the 
court : 

j 

“Mr.  McLaughlin:  May  I  say  that  your  summation 
of  the  evidence  in  reference  to  the  evidence  was  fair, 
both  in  reference  to  the  Government  and  the  defense, 
in  my  opinion. 

Thf.  Court:  Thank  you. 

Mr.  Orn’TT:  If  your  Honor  would  permit  me,  I 
would  be  glad  to  point  out — 

Thf.  Court:  Oh,  no,  no;  you  can’t  do  that  in  detail. 

Mr.  Offutt  :  In  view  of  his  statement,  that  is  the 
reason  I  offer  it.  *  *  *  ” 

Thus  it  is  seen  that  the  statement  of  appellee  in  his  brief 
that  appellant’s  counsel  failed  to  attempt  to  note  qbjec- 
ions  to  the  gestures  and  intonations  of  the  trial  judge  after 
the  instructions  to  the  jury  were  given,  is  erroneous. 

Appellant  wishes  to  state  to  this  Court  that  in  numerous 
instances  appellant’s  counsel  did  make  objections  in  the 
record  to  the  gestures  and  conduct  of  the  trial  jud£e  in 
the  presence  of  the  jury  without  first  making  application 
to  come  to  the  bench.  Appellant’s  trial  counsel  was  forced 
to  do  this  for  two  reasons:  First,  almost  from  the  com¬ 
mencement  of  the  trial  he  was  denied  the  right  to  approach 
the  bench  and  hence  he  had  no  alternative,  in  light  of  the 
Butler  case,  but  to  make  the  objections  from  the  counsel 
table.  Secondly,  when  counsel  did  approach  the  bench 
and  attempted  to  put  in  the  record  the  manner  in  which  the 
trial  was  being  conducted  and  attempted  to  take  exception 
to  the  partiality,  the  gestures  and  the  intonations  of  the 
trial  judge,  the  judge  told  him  he  would  have  the  Marshal 
drag  him  to  his  seat  if  he  did  not  desist. 

AVe  call  the  Court’s  attention  to  page  81  of  the  joint 
appendix,  where  it  is  reflected  that  early  in  the  trial,  when 
"Mr.  McLaughlin  was  examining  the  complaining  witness, 
appellant’s  counsel  sought  to  approach  the  bench  in  order 
to  object  to  certain  facial  expressions  the  trial  judge  was 
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exhibiting.  The  trial  judge  denied  appellant’s  counsel  the 
right  to  approach  the  bench: 

“Mr.  Off i:tt:  Just  a  moment.  1  object.  May  we 
approach  the  bench.' 

The  Court:  Objection  overruled. 

Mr.  Offutt:  May  we  approach  the  bench? 

The  Court:  Xo.” 

Appellant’s  counsel,  in  this  instance,  early  in  the  trial, 
was  at  a  loss  as  to  how  to  comply  with  the  Butler  case  in 
view  of  the  fact  the  trial  judge  would  not  let  him  approach 
the  bench.  As  the  trial  progressed  and  the  conduct  of  the 
trial  judge  became  more  and  more  hostile  towards  appel¬ 
lant,  it  was  apparent  to  counsel  that  in  order  to  satisfy 
the  requirements  of  the  Butler  case  he  would  have  to  make 
objections  to  the  gestures  of  the  trial  judge,  such  as  leaning 
down  and  pointing  to  the  District  Attorney  in  the  presence 
of  the  jury.  We  call  this  Court’s  attention  to  page  56  of 
appellant’s  brief,  and  J.A.Off.  214,  where  it  is  graphically 
demonstrated  when  appellant’s  counsel  was  at  the  bench 
and  sought  to  object  to  the  conduct  of  the  trial  judge  in 
raising  his  hand  toward  appellant’s  counsel,  he  was  threat¬ 
ened  with  having  the  Marshal  drag  him  back  to  his  seat: 

“Mr.  Offutt:  May  T  have  an  objection? 

The  Court:  Go  back  to  the  counsel  table. 

Mr.  McLaughlin  :  Mav  T  sav  to  defense  attorney, 
tlu*  Court  says  go  back  to  the  counsel  table. 

Mi:.  Offutt:  1  object  to  your  putting  your  hand  up 
like  that. 

The  Court:  Go  back  to  the  counsel  table.  Stop  or 
T  will  have  the  Marshal  pull  you  back  in  your  seat.” 

It  was  apparent  throughout  this  trial  that  the  trial  judge 
did  not  want  appellant’s  counsel  at  the  bench,  and  this  is 
reflected  in  one  of  his  angry  statements  at  J.A.  221: 

“Mr.  Offutt:  May  I  approach  the  bench  your 
Honor  ? 

The  Court:  No. 


Mr.  Offutt  :  I  wish  to  make  a  proffer. 

The  Court:  No.  T  think  we  have  had  too  many 
bench  conferences,  many  of  which  have  proved  to  be 
absolutely  a  waste  of  time.” 

AYe  call  the  Court ’s  attention  to  the  following  at  J.A.  319 : 

“Mr.  Offutt:  May  T  approach  the  bench  and  place 
an  objection  of  mine  on  the  record?  ! 

The  Court:  No.”  j 

AYe  call  the  Court’s  attention  to  J.A.Off.  228,  when  the 
Court  further  stated  that  if  did  not  want  bench  conferences : 

“Mr.  Offutt:  In  open  court?  I  would  rather  do  it 
at  the  bench. 

The  Court:  Yes:  yes.  I  don’t  want  you  coming  to 
the  bench.” 


AYe  refer  the  Court  to  the  following  instances  in  the 
record  wherein  appellant’s  counsel  was  refused  the  right 
to  come  to  the  bench  to  proffer  in  the  record  not  pnly 
testimony  he  intended  to  elicit,  but  exceptions  to  the  conduct 
of  the  trial  judge:  J.A.  81,  207,  221,  278,  318,  319,  J.A, Off. 
75,  13G,  142,  15G,  214,  223  through  22S,  249  to  252.  AYe 
suggest  to  this  Court  that  the  record  clearly  shows  that!  the 
trial  judge  did  not  want  appellant’s  counsel  at  the  bench. 
The  trial  judge  reiterated  that  time  and  time  again.  As 
was  pointed  out  in  the  record,  in  the  two  instances  where 
appellant’s  counsel  was  at  the  bench  and  attempted  to  put 
in  the  record  his  views  of  the  trial  judge’s  conduct,  ges¬ 
tures  and  demeanor,  he  was  told  the  Marshal  would  pull 
him  to  his  seat,  and  was  told  the  Court  did  not  have  time. 

It  is  appellant’s  contention,  therefore,  that  a  strict 
compliance  with  the  Butler  case  does  imply  that  objections 
to  the  trial  judge’s  tones,  gestures  and  demeanor  be  made 
at  the  bench.  If,  as  it  was  in  this  case  as  early  as  J.A.  81 
during  the  direct  examination  of  the  complaining  witness, 
an  accused’s  counsel  is  precluded  from  coming  to  the 
bench,  then  his  only  remaining  remedy  is  to  make  these 
objections  in  the  presence  of  the  jury,  and  hope  that  a  gag 


would  not  bo  thrust  in  his  mouth.  Although  the  trial  judge 
became  infuriated  when  counsel  excepted  to  his  gestures 
and  demeanor,  it  is  apparent  he  wanted  this  to  be  done 
from  the  counsel  table  for  he  never  admonished  counsel  to 
desist  and  come  to  the  bench.  Indeed,  if  appellant’s  counsel 
did  not  preserve  in  the  record  his  objections  to  the  gestures 
and  demeanor  of  the  trial  judge  in  the  presence  of  the  jury, 
the  Government  would  have  argued,  and  logically  so,  that 
when  the  trial  judge  denied  him  the  right  to  come  to  the 
bench  he  should  have  made  his  objections  in  the  presence 
of  the  jury.  It  is  to  be  noted  that  all  of  the  objections  which 
appellant’s  counsel  noted  in  the  record  regarding  the  parti¬ 
ality  of  the  trial  judge,  his  signalling  to  the  District 
Attorncv,  his  smiling  when  the  District  Attornev  was  a 
witness,  and  his  hostile  manner  and  attitude  towards  ap¬ 
pellant’s  counsel,  were  not  denied  by  the  Government 
during  the  course  of  the  trial  and  were  not  even  denied  in 
this  Court.  Therefore,  in  accordance  with  the  ruling  in 
the  Butler  case  these  objections  of  appellant’s  counsel  are 
unrebutted  and  must  he  presumed  to  be  correct.  We  say 
to  this  Court  that  the  record  in  this  case  clearly  shows 
that  there  was  not  only  a  violation  of  this  Court’s  ruling 
in  the  Butler  case,  but  that  the  trial  judge  attempted  to 
evade  the  consequences  of  that  opinion  by  refusing  to 
allow  appellant’s  counsel  to  approach  the  bench.  We 
urge  further  that  this  Court  examine  the  opinion  in  the 
case  of  Williams  v.  U.S..  93  F.  (2d)  6S5,  and  we  urge  that 
the  refusal  of  the  trial  judge  to  allow  appellant’s  counsel 
to  set  forth  in  detail  the  partiality  of  his  charge,  J.A.  318, 
violated  the  ruling  in  that  case,  wherein  Circuit  Judge 
Garrecht  stated: 

“A  Federal  trial  judge  need  not  summarize  the  evi¬ 
dence  at  all.  But  if  he  undertakes  to  do  so  the  sum¬ 
mery  mnd  he  fair  and  adequate.  The  authorities  are 
agreed  that  it  must  not  he  one-sided.” 

Therefore,  in  view  of  the  argument  above,  we  say  that 
the  ruling  of  the  Butler  case  has  been  violated,  and  it 
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becomes  the  duty  of  this  Court  to  reverse  the  judgment  of 
the  court  below. 

III.  The  conduct  of  the  prosecuting  attorney  violated 
the  rule  announced  by  the  Supreme  Court  in  Berger  v.  U.S., 
295  U.S.  78. 

! 

As  set  forth  in  appellant’s  brief,  pages  58  through  69, 
the  prosecuting  attorney,  in  examining  appellant,  put  before 
the  jury  the  fact  that  he  had  met  appellant  in  court  on 
prior  occasions,  that  the  meetings  were  in  connection  with 
official  business,  and  left  the  very  obvious  innuendo  as 
set  forth  in  the  cross-examination  on  page  61  of  appellant’s 
brief,  that  appellant  had  been  indicted  on  prior  occasions. 
As  set  forth  on  page  60  of  appellant’s  brief,  Government 
counsel,  in  examining  the  appelant,  propounded  questions 
which  suggested  that  appellant  was  in  the  general  abortion 
business  when  there  were  no  facts  in  the  record  to  support 
such  questions.  The  prosecuting  attorney  was  not  content 
in  examining  appellant  as  to  whether  he  was  in  the  general 
abortion  business  in  May,  1951  and  January,  1952;  he  was 
not  content  in  questioning  appellant  in  detail  as  to  the 
prosecutor’s  prior  associations  with  appellant  in  connec¬ 
tion  with  official  business;  but  indeed  he  had  even  schooled 
the  complaining  witness,  Mary  Lee  Ott,  and  Christianson, 
her  paramour  and  accomplice,  to  the  extent  that  when  they 
were  on  the  witness  stand  they  stated  in  the  presence  of 
the  jury  matter  relating  to  other  criminal  cases  in  which 
appellant  was  involved.  We  call  the  Court’s  attention 
to  page  87  of  the  Joint  Appendix,  where  the  prosecuting 
attorney,  examining  the  well  schooled  witness,  Mary  Lee 
Ott,  questioned  her  as  to  conversations  between  her  and 
appellant’s  counsel.  Tn  this  conversation  it  will  be  seen 
that  the  complaining  witness  stated  in  the  presence  of  ;  the 
jury  matter  relating  to  another  case: 

“Q.  Do  you  recall  anything  else,  Miss  Ott,  that  was 
said  at  that  time  about  your  being  a  witness? 
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A.  Yes;  1  do.  He  asked  me  if  I  was  really  the 
complainant,  or  did  someone  else  start  this  case,  and 
wasn’t  I  being  forced  to  testify,  and  didn’t  I  know 
what  would  happen  if  I  did — didn’t  I  know  what 
happened  in  the  previous  cases!  Then  he  told  me 
about  a  case — 

The  Court:  Xo;  just  a  moment.  Will  counsel  come 
to  the  bench?” 

Appellant’s  counsel  moved  for  a  mistrial  and  although 
it  is  not  reflected  in  the  Joint  Appendix,  it  is  found  in  the 
record  at  page  150.  The  prosecuting  attorney,  realizing 
the  gravity  of  what  had  been  stated  in  the  presence  of  the 
jury,  requested  the  court  to  instruct  the  jury  to  disregard 
anything  about  prior  cases.  This  is  found  at  page  152 
of  the  record: 

“Mr.  McLaughlin  :  1  was  just  thinking,  your  Honor, 

as  I  sav,  when  I  offered  this  evidence,  I  said  to  vour 
»  '  • 

Honor  that  this  girl  would  testify  about  the  other 
case — that  the  girl  was  brought  in  on  a  stretcher.  I 
wonder  about  the  advisability  of  telling  the  jury  to 
disregard  what  was  said  about  any  other  case.” 

The  Court  denied  appellant’s  motion  for  a  mistrial  and 
even  denied  the  request  of  the  prosecuting  attorney  to 
instruct  the  jury  to  disregard  what  the  witness  had  said 
about  prior  cases. 

The  prosecuting  attorney  also  saw  to  it  when  he  was 
examining  George  Christianson,  the  accomplice  of  Mary 
Leo  Ott,  that  testimony  would  be  elicited  about  prior  cases 
and  about  prior  abortions  alleged  to  have  been  committed 
by  appellant.  As  with  Mary  Lee  Ott,  this  information 
was  channeled  in  under  the  guise  of  conversation  (J.A. 
135): 


“Q.  Hid  you  have  any  conversation  with  him  while 
you  were  in  the  house? 

A.  Yes,  I  did. 

Q.  And  what  was  that? 
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A.  I  told  him  my  wife  was  pregnant  and  that  she 
had — well,  let  me  see — T  think  that  I  told  him  that  for 
financial  reasons  she  didn’t  want  the  baby;  that  I 
wasn’t  in  coinplete  accord  with  this,  but  that  I  had 
heard,  nevertheless,  that  he  performed  abortions^  and 
I  wanted  to  find  out  if  he  did,  and  he  told  me  that  it 
could  bo  done,  and  he  would  like  to  examine  my  wife, 
and  1  believe  he  told  me  that  the  price  was  $350.  And 
he  more  or  less  indicated  he  didn’t  want  to  savanv- 

mm  •'  I  * 

thing  or  commit  himself  too  much  until  he  had  exam¬ 
ined  mv  wife.” 


We  therefore  suggest  that  as  sot  forth  in  appellant’s 
brief  there  can  be  no  question  but  that  through  the  guise 
of  conversation  and  through  the  vehicle  of  improper  cross- 
examination  the  District  Attorney  very  vividly  put  before 
the  jury  that  appellant  had  been  in  court  on  prior  occa¬ 
sions  and  that  he  had  had  prior  encounters  with  Mr.,  Mc¬ 
Laughlin  in  his  role  as  a  prosecutor.  We  call  the  Court’s 
attention  to  the  recent  ruling  of  Ross  v.  U.S.,  ISO  F.  (2d) 
100,  wherein  a  criminal  conviction  was  reversed  because 
of  the  improper  cross-examination  by  the  prosecuting 
attorney.  See  Pierce  v.  U.S.,  202  F.  (2d)  523. 

We  wish  also  to  call  this  Court’s  attention  to  the  repeated 
violation  of  the  rule  announced  by  Justice  Roberts  in  his 
dissenting  opinion  in  U.S.  v.  Socony  Vacuum  Oil  Co.,  310 
U.S.  150,  in  that  Justice  Roberts,  in  commenting  on  the 
unsworn  statements  of  a  prosecuting  attorney  during  the 
course  of  a  trial,  stated: 

“One  of  the  most  reprehensible  things  a  prosecutor 
can  do  is  to  put  into  evidence  before  the  jury  his  own, 
and  his  colleagues  opinion  as  to  the  guilt  of  the  de¬ 
fendants  he  is  now  prosecuting.  Such  a  practice  brings 
before  the  jury  the  unsu'oru  testimony  of  an  unsworn 
o fleer  of  the  Government .  This  fact  lends  it  undue 
and  improper  weight  and  injects  an  element  into  the 
case  which  is  so  insidious  and  so  impossible  to  counter¬ 
act  that  trial  judges,  in  my  experience,  have  never 
hesitated  to  withdraw  a  juror  and  declare  a  mistrial 
because  of  this  violation  of  the  canons.” 
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Without  setting  them  forth  in  detail  we  will  now  give 
the  Court  a  series  of  references  in  the  Joint  Appendix 
where  the  prosecuting  attorney  made  highly  derogatory 
statements  in  the  presence  of  the  jury,  all  of  which  were 
unsworn  and  all  of  which  tended  to  impinge  the  honesty 
and  veracity  of  appellant’s  counsel.  AVe  call  the  Court’s 
attention  to  the  following  references:  J.A.  48,  67,  170,  193, 
197,  208,  216,  222,  249,  261,  263,  274,  275,  287,  J.A.Off.  46, 
68,  88,  103,  105,  196,  242.  AVe  call  the  Court’s  attention 
also  to  J.A.  301,  where  the  prosecuting  attorney,  in  arguing 
to  the  jury,  stated  matters  not  found  in  the  record  and 
which  were  intentionally  calculated  to  influence  the  jury: 


“Mr.  McLaughlin  :  *  *  *  Then  when  Mr.  Offutt  goes 
downstairs  to  see  Christenson  down  in  the  cell  block 
downstairs,  and  says  to  the  man  Christenson,  ‘If  you 
are  going  to  testify  the  way  you  are,  I  have  this  Lieu¬ 
tenant  who  says  he  slept  with  the  girl.’ 

AA’hat  was  he  doing  then,  trying  to  intimidate 

Christenson  to  change  his  testimony?  Trying  to  say, 

‘AA’ell,  I  will  embarrass  this  girl  if  you  don’t  change 

vour  testimonv.’  ” 

•  * 

AA"e  suggest  that  a  reading  of  this  record  conclusively 
shows  that  improper  cross-examination  by  the  prosecuting 
attorney,  coupled  with  his  repeated  unsworn  statements  in 
the  presence  of  the  jury  accusing  appellant’s  counsel  of 
the  most  unethical  and  illegal  tactics,  so  inflamed  the  jury 
that  this  Court,  in  order  to  preserve  basic  fairness,  should 
reverse  the  judgment  of  the  court  below. 


IA".  Appellant’s  trial  lacked  basic  fairness. 

As  set  forth  at  pages  25  to  49  of  appellant’s  brief,  we 
suggest  that  the  hostility  of  the  trial  judge  in  the  presence 
of  the  jury  not  only  deprived  appellant  of  a  fair  trial, 
but  disqualified  the  trial  judge  and  he  was  unable  to  proceed 
to  judgment.  It  is  to  be  noted  that  the  hostility  of  the  trial 
judge  in  Whitaker  v,  McLean ,  73  App.  I).C.  259  was  mani- 
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fcstcd  at  the  bench,  whereas  in  the  instant  case  the  hostility 
of  the  trial  judge  manifested  itself  both  at  the  bench  and 
in  the  presence  of  the  jury. 

As  appellant’s  counsel  views  the  argument  of  appellee 
in  his  brief,  pages  23  to  31,  there  seems  to  be  no  denial 
that  the  trial  judge  was  hostile  or  that  prejudicial  state¬ 
ments  were  made  by  the  trial  judge.  Appellee  attempts 
to  counteract  this  prejudice  by  urging  that  appellant  was  in 
the  general  abortion  business,  that  abortion  cases  are  hard 
to  prove,  that  appellant  conspired  with  his  counsel  in 
producing  false  cards,  and  that  the  evidence  of  guilt  was 
overwhelming.  We  suggest  to  this  Court  that  as  to  appel¬ 
lant  being  in  the  general  abortion  business,  there  is  not 
one  shred  of  evidence  in  the  record  to  support  such  a 
statement  other  than  the  improper  cross-examination  of 
appellant  by  the  prosecuting  attorney. 

As  to  appellant’s  participation  in  producing  false  cards, 
that  will  be  fully  treated  in  the  final  point  of  this  reply 
brief,  but  appellant  deems  it  wise  to  point  out  that  the 
jury  obviously  did  not  consider  that  the  cards  or  testimony 
were  false,  for  they  all  related  to  the  abortion  of  January 
18,  1952  for  which  appellant  was  acquitted.  Appellant 
also  states  to  the  Court  that  there  is  no  support  for  the 
statement  by  the  Government  that  the  evidence  in  his  case 
overwhelmingly  indicated  guilt.  In  fact,  an  analysis  of  the 
record  shows  that  appellant  was  acquitted  of  the  abortion 
of  January  18,  1952,  and  that  the  abortion  of  Mav  2,  1951 
rested  upon  the  testimony  of  the  complaining  witness,  a 
woman  of  abandoned  moral  character,  and  her  accomplice, 
who  at  the  time  of  trial  was  residing  in  the  District;  Jail. 
While  appellant  did  not  contend  in  his  brief  that  the  issue 
should  not  have  been  submitted  to  the  jury,  the  Government 
evidence  in  support  of  the  abortion  of  May  2,  1951  rested 
entirely  upon  accomplice  testimony  and  upon  the  testimony 
of  a  woman  who,  in  accordance  with  the  ruling  of  this  Court 
in  Thompson-  v.  U.S.,  30  App.  D.C.  362,  had  morally  impli¬ 
cated  herself. 
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Appellant,  in  support  of  his  contention  that  the  trial 
judge  deprived  appellant  of  a  fair  trial  and  arbitrarily 
excluded  cross-examination,  refers  the  Court  to  the  follow¬ 
ing  instances  in  the  Joint  Appendix  which  are  not  set  out 
in  appellant’s  brief: 

At  J.A.  90  and  91,  appellant’s  counsel  was  precluded  from 
cross-examining  the  complaining  witness  as  to  her  knowl¬ 
edge  that  while  she  lived  with  George  Christenson  he  was 
passing  bad  checks. 

At  J.A.  101  appellant’s  counsel  was  prevented  from 
cross-examining  the  complaining  witness  as  to  who  accom¬ 
panied  her  to  Police  headquarters,  where  a  call  was  made 
to  appellant’s  counsel  from  an  office  of  the  Sex  Squad. 

Appellant  calls  the  Court’s  attention  to  J.A.  108,  where 
the  trial  judge  arbitrarily  excluded  cross-examination  as 
to  whether  the  complaining  witness  stopped  at  the  Miami 
Grill  shortlv  after  the  alleged  abortion  was  committed. 
Appellant  calls  the  Court’s  attention  to  arbitrary  restric¬ 
tion  of  cross-examination  of  the  complaining  witness  (J.A. 
109),  where  the  trial  judge  excluded  all  cross-examination 
as  to  whether  the  complaining  witness  and  Christenson,  her 
accomplice,  had  agreed  to  go  to  a  hotel  on  the  day  of  the 
abortion,  and  restricted  all  cross-examination  as  to  whether 
they  went  to  the  hotel  together. 

AVe  call  attention  to  J.A.  110,  where  the  Court  excluded 
all  cross-examination  with  regard  to  circumstances  under 
which  a  statement  was  elicited  from  the  complaining 
witness. 

AYe  call  attention  to  J.A.  110  and  111,  wherein  appellant’s 
counsel  was  prevented  from  cross-examining  the  complain¬ 
ing  witness  as  to  what  movie  she  attended  immediately 
after  the  alleged  abortion  had  been  committed. 

AVe  call  the  Court’s  attention  to  J.A.  119,  where  the  trial 
judge  refused  cross-examination  with  reference  to  whether 
the  complaining  witness  had  been  contacted  by  the  Parole 
Board  prior  to  her  testimony  in  court. 
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"We  call  attention  also  to  improper  restriction  of  direct 
examination  of  the  appellant  at  J.A.  225,  as  to  his  medical 
background.  Appellant  intended  to  show  that  he  had  a 
large  medical  practice  and  therefore  would  have  no  in¬ 
centive  to  commit  abortions. 

We  call  the  Court’s  attention  to  J.A. Off.  54,  where 
appellant’s  counsel  was  prevented  from  ascertainihg  the 
reason  George  Christenson  went  to  the  Miami  Grill  on  the 
day  the  abortion  was  committed. 

We  call  attention  to  pages  53  and  54  of  appellant’s  brief, 
where  it  is  shown  that  the  trial  judge  repeatedly  denied 
appellant  the  right  to  proffer  testimony  on  cross-exkmina- 
tion.  As  reflected  in  the  opinion  denying  a  new  trial,  the 
trial  judge  stated  that  proffers  on  cross-cxaminatibn  are 
unauthohized,  since  the  party  cross-examining  cannot  anti¬ 
cipate  what  the  witness  will  say.  The  trial  judge  pointed 
out  in  his  opinion  denying  the  motion  for  new  trial  that 
Rule  43(c),  of  the  Federal  Rules  of  Civil  Procedure,  only 
contemplates  an  offer  of  proof  on  direct  examination  when 
the  examining  party  knows  what  he  intends  to  elicit  from 
the  witness.  Since  the  trial  judge  denied  all  proffers  on 
cross-examination  and  threatened  appellant’s  counsel  with 
contempt  if  he  even  suggested  any  more  proffers  on  cross- 
examination,  the  record  could  not  be  protected,  as  set  forth 
by  this  Court  in  Pick-ford  v.  Talbott,  28  App.  D.C.  4f)S.  In 
that  case  this  Court  announced  the  rule  that  if  a  trialj  judge 
interrupts  counsel  during  the  course  of  cross-examination, 
it  is  the  duty  of  counsel  to  state  to  the  court  the  questions 
he  intends  to  ask  and  to  state  to  the  court  the  information 

j 

he  intends  to  elicit.  In  all  but  one  instance  appellant’s 
counsel,  on  cross-examination,  was  deprived  of  this  right 
and  it  is  reflected  throughout  the  record  that  the  trial  judge 
would  immediately  interrupt  and  state  in  a  menacing 
manner  to  appellant’s  counsel  that  proffers  on  cross- 
examination  are  not  authorized. 

We  wish  to  call  the  Court’s  attention  to  the  proffer  of 
evidence  at  J.A.  30.  Appellant  had  been  contacted  by  the 
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complaining  witness  prior  to  trial,  and  he  testified  that  she 
demanded  $1,000.  The  record  shows  that  during  the  course 
of  the  trial  the  complaining  witness  was  in  the  company 
of  one  Lt.  Donahower.  Lt.  Donahower  was  called  as  a 
witness  at  the  trial.  When  the  Lieutenant  testified,  appel¬ 
lant  recognized  his  voice  as  the  voice  of  an  individual  who 
had  telephoned  him  subsequent  to  the  call  of  the  complain¬ 
ing  witness,  and  who  had  threatened  appellant  if  he  did 
not  pay  the  $1,000.  The  trial  judge  denied  appellant  the 
right  to  adduce  this  evidence  in  the  presence  of  the  jury, 
and  we  respectfully  submit  that  the  proffer  on  page  30  of 
the  Joint  Appendix  was  relevant  and  its  exclusion  consti¬ 
tuted  prejudicial  error. 

In  JI ('Candles*  v.  U.S.,  298  U.S.  342,  the  Supreme  Court 
stated  that  an  offer  of  proof,  when  rejected,  must  be 
assumed  to  be  true.  We  submit  that  if,  as  appellant  con¬ 
tended,  the  complaining  witness  and  Lt.  Donahower  were 
attempting  to  extort  appellant,  this  was  a  relevant,  material 
fact  bearing  on  their  credibility,  which  appellant’s  counsel 
had  the  right  to  elicit  in  the  presence  of  the  jury. 

Appellee  cites  the  case  of  U.S.  v.  Dennis,  183  F(2d)  201, 
and  attempts  to  compare  the  conduct  of  the  attorneys  in 
that  case  with  the  conduct  in  the  present  case.  Appellant 
wishes  to  point  out  that  the  cases  are  entirely  dissimilar. 
In  the  Dennis  case,  involving  the  trial  of  a  number  of  Com¬ 
munists,  the  trial  lasted  several  months.  Some  of  the  de¬ 
fendants  actively  represented  themselves.  As  set  forth  in 
the  opinion  of  the  Court  of  Appeals,  they  acted  in  concert 
and  there  was  a  concerted  plan  of  provocation  obviously 
intended  to  tire  the  trial  judge  and  to  provoke  him  into 
committing  an  act  which  would  justify  the  granting  of  a 
mistrial.  The  record  in  this  case  discloses  an  attorney  who 
was  severely  reprimanded  when  he  attempted  to  preserve 
in  the  record  the  gestures  and  demeanor  of  the  trial  judge 
during  the  course  of  the  trial.  This  record  reflects  a  trial 
judge  who  became  extremely  aggravated  when  appellant’s 
counsel  would  proffer  and  protect  his  record  in  conformity 
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with  this  Court’s  ruling  in  the  Butler  case.  A  study  of  the 
contempt  citation  fully  supports  this  argument.  The:  state¬ 
ment  of  the  trial  judge  himself  indicates  that  he  not  only 
had  a  prior  animosity  toward  appellant’s  counsel,  but  that 
he  also  bore  this  animosity  toward  appellant.  Many  times 
in  this  record  it  is  to  be  noted  that  trial  counsel  is  repri¬ 
manded  and  denominated  as  stupid  when  he  attempted  to 
inquire  of  the  Court  what  his  ruling  was  in  order  that  he 
might  not  violate  it. 

We  suggest  that  the  court  in  this  case,  by  its  conduct, 
usurped  the  function  of  the  jury;  that  his  hostility  toward 
appellant  and  appellant’s  counsel  overpowered  him;  that 
lie  lost  jurisdiction  of  the  cause  and  could  not  proceed  to 
judgment.  See  Johnson  v.  Zerbst ,  304  U.S.  458. 

V.  The  trial  judge  violated  the  rule  announced  in  Good- 
friend  v.  U.S.,  294  Fed.  148,  when  he  demanded  that  ap¬ 
pellant’s  counsel  produce  Exhibits  7a  through  7f. 

Appellant  states  to  the  Court  that  appellee  has  at¬ 
tempted  in  his  brief  to  camouflage  the  issue  and  to  suggest 
to  this  Court  that  there  was  something  improper  in  the 
use  of  Exhibits  6a  through  6f.  Initially,  before  appellant 
undertakes  to  explain  the  circumstances  under  which  6a 
through  6f  and  7a  through  7f  were  introduced  in  evidence, 
it  is  well  to  remember  that  all  this  information  related  to 
the  abortion  of  January  18,  1952,  for  which  appellant  was 
acquitted.  Appellant  complains  that  the  trial  judge  violated 
the  rule  announced  in  Goodfriend  v.  U.S.,  supra,  and  misin¬ 
terpreted  the  ruling  of  the  Court  in  Jewett  v.  XJ.S.,  15  JP (2d) 
955,  when  he  ordered  appellant  to  produce  Exhibits  7a 
through  7f. 

Appellant’s  assertion  of  error  is  that  Exhibits  7a  through 
7f,  because  of  the  manner  in  which  they  were  kept,  tended 
to  impeach  Government  Exhibit  5,  and  hence  affected  ap¬ 
pellant’s  credibility  in  general  such  that  it  prejudiced  him 
in  regard  to  the  abortion  of  May  2,  1951.  Any  assertion 
that  there  was  a  subornation  of  perjury  is  nonsense  when 
these  cards  are  studied  and  the  record  is  analyzed.  Appel- 
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lant  testified  that  he  could  not  have  committed  the  abortion 
of  January  18,  1952,  for  which  he  was  acquitted,  because 
certain  patients  were  in  his  office  on  the  day  in  question. 
Appellant  testified  that  the  book  which  reflected  all  dates 
that  patients  appeared  at  his  office  was  Government  Ex¬ 
hibit  5.  Government  Exhibit  5  shows  that  all  the  patients 
listed  on  Exhibits  7a  through  7f  appeared  in  appellant’s 
office  on  January  18,  1952.  Appellant  testified  that  his 
card  system,  of  which  7a  through  7f  was  a  part,  only  re¬ 
flected  the  dates  when  he  gave  special  treatment  and  he 
deemed  it  necessary  to  make  some  notation  thereon.  Ap¬ 
pellant  testified  that  the  sole  function  of  his  card  system 
was  to  correlate  the  numbers  in  Government  Exhibit  5  with 
the  names  that  appeared  on  the  cards.  Hence,  while  it  is 
true  that  the  dates  contained  on  the  cards  showed  that 
these  patients  had  been  in  the  office  on  the  15th  and  16th,  it 
only  meant  that  on  those  particular  dates  appellant  deemed 
their  appearance  and  treatment  so  important  that  he  made 
a  notation  on  the  cards.  If  the  Court  will  take  these  cards 
and  at  the  same  time  take  Government  Exhibit  5,  it  will 
be  seen  that  every  date  on  Exhibits  7a  through  7f  denoting 
the  appearance  of  a  patient  is  also  reflected  in  Government 
Exhibit  5.  "VY  e  believe  this  disposes  of  the  vicious  argu¬ 
ment  of  the  District  Attorney  that  perjury  has  been  com¬ 
mitted.  In  fact,  the  jury,  after  hearing  appellant’s  ex¬ 
planation,  absolved  him  of  the  abortion  of  January  18, 
1952.  YYhat  appellant  asserts  is  that  since  Exhibits  7a 
through  7f  were  suppressed  by  order  of  Judge  Keech,  and 
since  appellant  did  not  use  these  cards  to  refresh  his  re¬ 
collection  it  was  error  for  the  Court  to  order  these  cards 
produced,  and  any  impeachment  that  the  District  Attorney 
was  able  to  achieve  as  a  result  of  their  production  consti¬ 
tuted  prejudicial  error. 

In  Goodfriend  v.  U.S.,  supra,  the  court  held: 

.a®7* 

“It  is^a  valid  objection  to  the  use  of  a  memorandum 
that  it  has  been  copied  from  another.” 
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When  appellant  was  on  the  witness  stand  he  was  testi¬ 
fying  as  to  his  recollection,  and  he  refreshed  that  recol¬ 
lection  from  Exhibits  6a  through  6f.  The  Government  was 
therefore  entitled,  under  the  doctrine  laid  down  in  Morris 
v.  U.S.,  149  Fed.  123,  to  examine  and  cross-examine  appel¬ 
lant  concerning  Exhibits  6a  through  6f.  This  was  an  in¬ 
stance  of  present  recollection  refreshed,  in  which  appel¬ 
lant,  while  testifying,  utilized  Exhibit  6a  through  6f  to  re¬ 
fresh  his  recollection.  Appellant’s  counsel  would  not  have 
been  entitled  to  introduce  these  in  evidence,  but  undet-  the 
doctrine  so  ably  laid  down  in  Wigmore,  the  District  At¬ 
torney  would  have  had  the  right  to  inspect  Exhibits  6a 
through  6f,  to  have  cross-examined  appellant  regarding 
them,  and  to  have  submitted  them  to  the  jury. 

We  call  the  Court’s  particular  attention  to  the  3rd  Edi¬ 
tion  of  Wigmore,  764,  where  the  rights  of  the  cross-examin¬ 
ing  party  (in  this  case  Laughlin)  arc  fully  set  forth. 
The  court  relied  on  the  case  of  Jewett  v.  U.S.,  supra,!  and 
held  that  since  appellant’s  counsel  admitted  that  the  names 
on  Exhibits  6a  through  6f  were  derived  from  cards  \yhich 
had  been  suppressed,  that  entitled  the  Government  tp  in¬ 
spect  these  cards  and  introduce  them  in  evidence.  It  will 
be  seen,  however,  that  the  facts  in  the  Jewett  case  clearly 
show  that  that  was  not  a  case  where  the  witness’  present 
recollection  was  refreshed,  but  a  case  of  past  recollection 
recorded,  where  the  witness  testifying  had  no  present  recol¬ 
lection  and  was  merely  testifying  from  copied  notes.  In 
that  case  the  Court  held  that  the  originals  must  be  pro¬ 
duced. 

We  call  the  Court’s  attention  to  Wigmore,  3rd  Ed.,  Sec¬ 
tions  730  to  755.  In  the  doctrine  of  past  recollection  re¬ 
corded  it  is  necessary  for  the  original  document  to  be  pro¬ 
duced.  It  will  be  seen  in  the  discussion  in  Wigmore  that 
the  Jewett  case  (on  which  Judge  Holtzoff  relied)  is  classi¬ 
fied  as  an  example  of  past  recollection  recorded.  In  the 
instant  case,  all  appellant  used  to  refresh  his  recollection 
was  Exhibits  6a  through  6f,  and  hence  whether  they  were 
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copies  or  not  was  of  no  importance,  and  the  trial  judge 
exceeded  his  authority  in  demanding  that  the  originals  be 
produced.  Since  Exhibits  6a  through  6f  merely  refreshed 
the  recollection  of  appellant,  the  language  of  Wigmore,  at 
760,  is  applicable: 

“The  only  question  is  whether  in  fact  it  is  genuinely 
calculated  to  revive  the  witness’  recollection;  and  for 
this  purpose  a  copy  may  conceivably  be  entirely  satis¬ 
factory.  The  radical  difference  of  principle  between 
this  use  and  that  of  a  copied  record  of  past  recollec¬ 
tion  (ante,  sec.  749)  is  plain;  there  is  here  no  necessity 
of  accounting  for  the  original  in  any  way.” 

Appellant  calls  the  Court’s  attention  to  Olmstead  v.  U.S., 
19  F(2d)  842,  which  supports  the  pronouncement  set  forth 
in  the  Goodfriend  case.  In  past  recollection  recorded,  the 
witness  has  no  present  recollection  and  can  only  state  that 
he  knows  the  paper  to  be  correct.  This  is  what  occurred  in 
the  Jewett  case,  and  since  the  paper  indentified  was  a  copy 
and  was  to  be  introduced  in  evidence,  the  original  had  to 
be  produced.  This  is  the  distinction  between  past  recol¬ 
lection  recorded  and  present  recollection  refreshed,  for  in 
past  recollection  recorded  the  instrument  or  paper  is  ac¬ 
tually  introduced  as  substantive  evidence. 

AYe  say,  therefore,  that  the  trial  judge  violated  the  rule 
announced  in  Goodfriend  v.  U.S.,  supra,  and  that  the  in¬ 
troduction  of  Exhibits  7a  through  7f  in  evidence,  which 
were  suppressed  by  order  of  Judge  Keech,  violated  the  pro¬ 
nouncement  of  the  Supreme  Court  in  Weeks  v.  U.S.,  34 
S.  Ct.  341;  232  U.S.  383.  There  can  be  no  question  as  to 
the  prejudice  that  resulted,  for  while  all  the  entries  on 
Exhibits  7a  through  were  authentic,  as  set  forth  in  the 
argument  the  Government  was  able  to  utilize  the  book- 
keeping  system  of  appellant  as  a  means  of  discrediting  his 
testimony  and  of  discrediting  Government  Exhibit  5,  which 
was  the  authentic  book  reflecting  all  dates  that  patients  ap¬ 
peared  in  his  office. 
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Therefore,  in  view  of  the  prejudice  involved,  it  becomes 
the  duty  of  this  Court  to  reverse  the  judgment  of  the  court 
below. 

Respectfully  submitted, 

Albert  J.  Ahern,  Jr. 

National  Press  Building 
Coimsel  for  Appellant 
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COUNTERSTATEMENT  OF  THE  CASE 

It  will  be  recalled  that  the  complainant,  Mrs.  Ott,  had  been 
aborted  twice.  May  2,  1951,  and  January  18,  1952  (Appellee’s 
Br.  1  et  seq.).  Discovery  of  the  crime  was  a  consequence  of 
her  illness,  the  circumstances  negativing  any  element  of  ex¬ 
tortion.  Within  five  days,  complainant  had  given  a  detailed 
statement  revealing  all  persons  concerned  with  her  pregnancies 
and  abortions.  After  her  month  in  the  hospital,  this  state¬ 
ment,  sworn  to  on  February  23,  1952,  became  the  basis  of  com¬ 
missioner’s  process  against  appellant.  E.  g..  Appellee’s  Br.  24, 
16,  n.  3,  Def.  Ex.  lb,  J.  A.  4. 

On  Memorial  Day,  Friday,  May  30, 1950,  Mr.  OfFutt  followed 
the  complainant  to  a  dance,  even  though  she  then  had  the 
status  of  a  witness  under  direct  examination  (Br.  8,  9).  Mr. 
Offutt  interrogated  her  escort.  Lieutenant  Fred  Donahower, 
and  threatened  to  subpoena  him  if  he  did  not  answer  questions 
(Br.  9).  That  Sunday,  June  first,  the  lieutenant  accompanied 
Mrs.  Ott  and  her  mother  to  police  headquarters  to  report  their 
oppressive  treatment.  This  was  elicited  by  the  defense  (Br.  9) . 

The  trial  resuming  on  Monday,  June  second,  the  prosecutor 
informed  the  court  at  the  bench  that  Lieutenant  Donahower 
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had  informed  him  that  he  was  scheduled  for  training  in  a  few 
days,  and  that  absence  would  be  detrimental  to  his  air  force 
career.  The  prosecutor  suggested,  therefore,  that  the  defendant 
should  “show  what  he  intends  to  prove  by  this  officer’’  (R.  130). 

Mr.  Offutt  then,  June  third,  stated  .  .  I  was  informed 
this  man  has  been  going  with  the  complaining  witness  in  this 
case,  and  upon  my  investigation  I  found  him  in  company  with 
this  lady  at  an  officers’  club.  I  also  have  other  information. 
As  a  matter  of  fact  this  lady  was  in  the  quarters  of  this 
man  .  .  .”  (R.  130).  Asked  by  the  court  as  to  relevancy,  Mr. 
Offutt  stated  “They  have  been  talking  to  each  other  and  dis¬ 
cussing  this  case  .  .  .  This  woman  has  discussed  this  case  with 
Lieutenant  Donahower  ...  I  want  to  find  out  what  he  knows 
about  it”  (R.  130-131;  emphasis  supplied).  Asked  again  by 
the  court  what  he  wanted  to  elicit,  he  stated  “Whether  she  has 
told  him  about  the  facts  in  the  case,  and  if  it  is  not  a  fact  that 
she  told  him  Dr.  Peckham  did  not  do  it  and  has  given  him  the 
name  of  the  man  who  did  do  it”  (R.  131). 

It  will  be  recalled  that  on  this  same  day,  June  3,  Mrs.  Ott 
testified  that  Dr.  Peckham  had  attempted  to  bribe  her  (on 
May  26)  and  was  not  cross-examined  on  this  point  (Br.  6). 

A  week  later,  June  9,  Lieutenant  Donahower  w*as  called  by 
the  defense  (R.  1053  et  seq.)  and  was  not  asked  whether  he 
ever  telephoned  appellant.  On  that  day,  June  tenth,  Mr. 
Offutt  stated  to  the  court  with  reference  to  this  officer’s  testi¬ 
mony  “I  have  a  right  to  interrogate  witnesses  and  get  an  an¬ 
swer,  whether  they  know  any  of  the  facts  or  not  .  .  .” 
(R.  1062;  emphasis  supplied). 

Two  days  later,  on  June  eleventh,  the  defendant  testified 
that  on  May  26.  about  an  hour  after  he  had  spoken  to  Mrs.  Ott, 
he  had  a  telephone  conversation  with  a  person  then  unknown 
to  him  (R.  1324).  Ilis  attention  was  then  directed  by  Mr. 
Offutt  to  the  voice  of  Lieutenant  Donahower  as  appellant 
heard  it  from  the  stand  ( R.  1325).  Asked  if  he  could  identify 
the  voice,  he  replied  “It  sounded  like  Lieutenant  Donahower” 
(R.  1326).  Counsel  reframed  the  question  and  got  the  same 
answer  “Well.  I  say  it  sounded  like  Lieutenant  Donahower” 
(R.  1327). 
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The  following  day  the  defense  filed  a  written  “proffer  of  evi¬ 
dence”  (J.  A.  30).  i 

The  key  assertion  in  this  document  was  “The  caller’s  voice 
has  been  identified  as  that  of  the  witness  Lt.  Fred  Donahower 
by  Dr.  Peckham.”  This  was  a  misstatement  of  the  record  made 
the  day  before,  as  appellant,  though  repeatedly  questioned, 
could  only  assert  an  alleged  resemblance. 

It  will  be  noted  that  appellant  claimed  he  had  revealed  to 
Mr.  Offutt  his  telephone  conversation  with  Mrs.  Ott,  and  pre¬ 
sumably  also  the  alleged  conversation  with  Lt.  Donahower, 
on  Tuesday,  May  27, 1952  (R.  1565). 

The  fact  that  they  admittedly  remained  silent  is  evidence 
on  familiar  principles  that  appellant  made  the  first  telephone 
call  and  fabricated  the  second. 

When  the  concerted  activities  of  appellant  and  counsel  are 
related  to  the  dates  witnesses  were  interviewed  and  testified 
as  well  as  to  the  chronology  of  the  facts  themselves,  it  is  seen 
that  the  second  phone  call  was  but  a  corrupt  afterthought. 
In  this  particular  reference  is  made  to  appellee’s  counter- 
statement  (Br.  1  et  seq.).  j 

ARGUMENT 

An  offer  of  proof  misstating  the  moving  party’s  own  testimony 

is  not  assumed  to  be  true 

Appellant’s  reply  resembles  his  lengthy  main  brief  in  that 
it  contains  many  misleading  statements  and  unwarranted  con¬ 
clusions.  The  Court’s  attention  is  called  to  a  flagrant  instance 
(Reply  Br.  15-16).  Here  appellant  states  that  when  Lieu¬ 
tenant  Donahower  testified  “appellant  recognized  his  voice  as 
the  voice  of  an  individual  who  had  telephoned  him  subsequent 
to  the  call  of  the  complaining  witness”  (Br.  16). 

As  detailed  in  the  statement  of  facts  above,  appellant  made 
no  positive  identification  even  though  prodded  by  repeated 
leading  questions. 

Where  a  witness  receives  a  telephone  call  from  a  stranger 
and  later  positively  identifies  the  voice,  such  evidence  is  weak 
at  best,  even  in  the  absence  of  a  motive  to  fabricate.  People  v. 
Strallo ,  191  N.  Y.  42,  S3  N.  E.  573,  577,  5S0  (190S). 
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The  inherent  weakness  of  such  testimony,  and  the  absence 
of  any  identifying  circumstances,  makes  applicable  for  strong 
reason  the  principle  that  recognition  of  the  voice  of  the  speaker 
is  essential  to  admissibility  of  evidence  as  to  an  incoming  tele¬ 
phone  call.  Carroll  v.  Parry,  43  App.  D.  C.  363  (1915). 

Appellant  cites  McCandless  v.  United  States ,  29S  U.  S.  342 
(1936)  to  establish  that  a  rejected  offer  of  proof  must  be  as¬ 
sumed  to  be  true.  That  decision  is  not  applicable  because  the 
Court  limited  its  ruling  to  instances  where  there  was  no  perti¬ 
nent  evidence  in  the  record.  Id.  at  346.  The  Court 
stated:  “.  .  .  it  is  not  unfair,  when  we  consider  the  specific 
matters  named,  to  assume  that  the  evidence  in  respect  to  them 
could  have  been  supplied  .  .  .”  Ibid. 

It  will  be  recalled  that  the  record  here  discloses  that  ap¬ 
pellant  could  not  identify  the  voice  in  the  alleged  phone  call 
and  at  most  would  claim  only  a  resemblance. 

CONCLUSION 

An  incorrect  offer  of  proof  imposes  no  duty  on  a  trial  court. 
The  written  offer  herein,  in  deliberately  misstating  testimony 
given  the  day  before,  illustrates  the  need  of  extreme  caution 
in  analyzing  isolated  portions  of  this  record. 

Leo  A.  Rover, 

United  States  Attorney. 

William  J.  Peck, 
Assistant  United  States  Attorney. 

John  D.  Lane, 

Assistant  United  States  Attorney. 
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